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AGENCY: Agricultural Marketing 
Service, USDA. 


ACTION: Proposed rule. 


SUMMARY: This decision would pro- 
vide for a ‘“base-excess” plan for 
paying producers under 11 southwest- 
ern Federal milk orders, beginning Oc- 
tober 1, 1978. The plan was proposed 
by a major cooperative association at a 
public hearing held in April 1977. 
Under the plan, each producer’s aver- 
age daily delivery of milk during Sep- 
tember through December (October 
through December for 1978 only) 
would be his established base. In the 
following March through July, each 
producer would be paid a higher uni- 
form base price for milk deliveries up 
to his base, and a lower price for any 
excess milk. During August through 
February, producers would receive the 
blend price for all their deliveries. The 
intent of the plan is to provide an in- 
centive to producers to even out their 
milk production during the year. 


DATE: See supplementary informa- 
tion under “Referendum Order to De- 
termine Producer Approval.” 


FOR FURTHER INFORMATION 
CONTACT: 


Robert F. Groene, Marketing Spe- 
cialist, Daily Division, Agricultural 
Marketing Service, U.S. Department 
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of Agriculture, Washington, D.C. 


20250, 202-447-4824. 


SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 
Notices of hearing: Issued February 
11, 1977, published February 14, 1977 
(42 FR 9674); issued March 3, 1977, 
published March 25, 1977, published 
March 31, 1977 (42 FR 17130). Notice 
of extension of time for filing briefs: 
Issued May 18, 1977, published May 
23, 1977 (42 FR 26217). 

Notice of recommended decision: 
Issued December 20, 1977, published 
December 29, 1977 (42 FR 65088). No- 
tices of extension of time for filing ex- 
ceptions: Issued January 20, 1978, pub- 
lished January 26, 1978 (43 FR 3568); 
issued February 15, 1978, published 
February 22, 1978 (43 FR 7327). 


PRELIMINARY STATEMENT 


A public hearing was held upon pro- 
posed amendments to the marketing 
agreements and to the orders regulat- 
ing the handling of milk in the afore- 
said marketing areas. The hearing was 
held pursuant to the provisions of the 
Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 
et seq.), and the applicable rules of 
practice (7 CFR 900), at Irving, Tex., 
on April 5-8, 1977, pursuant to notices 
thereof. 

Upon the basis of the evidence intro- 
duced at the hearing and the record 
thereof, the Deputy Administrator, 
Program Operations, on December 20, 
1977, filed with the Hearing Clerk, 
U.S. Department of Agriculture, his 
recommended decision containing 
notice of the opportunity to file writ- 
ten exceptions thereto. 

The material issues, findings and 
conclusions, rulings, and general find- 
ings of the recommended decision are 
hereby approved and adopted and are 
set forth in full herein with the fol- 
lowing modifications: 


INDEX OF CHANGES 


1. Under the heading “1. The need 
for a common base-excess plan in the 
11 markets,” paragraphs 1 and 3 are 
revised, two new paragraphs are added 
following paragraph 3, two new para- 
graphs are added following paragraph 
12, paragraphs 13 and 36 are revised, 
one paragraph is added following 
paragraph 40, one paragraph is added 
following paragraph 44, paragraph 45 
is revised, one paragraph is added fol- 
lowing paragraph 56, three paragraphs 
are added following paragraph 58, two 
paragraphs are added following para- 
graph 63, three paragraphs are added 


following paragraph 64, one paragraph 
is added following paragraph 72, para- 
graph 76 is revised, one paragraph is 
added following paragraph 83, two 
paragraphs are added following para- 
graph 85, on paragraph is added fol- 
lowing paragraph 87, one paragraph is 
added following paragraph 88, and 
forty-seven paragraphs are added fol- 
lowing paragraph 89. 


2. Under the heading “2. Order pro- 
visions implementing the base-excess 
plan,” paragraph 1 is revised, in para- 
graph 10 the number “‘1” is changed to 
“10,” one paragraph is added following 
paragraph 10, two paragraphs are 
added following paragraph 17, para- 
graph 26 is revised, eleven paragraphs 
are added following paragraph 30, and 
one paragraph is added following 
paragraph 31. 


The material issues on the record of 
the hearing relate to: 

1. The need for a common base- 
excess plan in the 11 markets, and 

2. Order provisions implementing 
the base-excess plan. 


FINDINGS AND CONCLUSIONS 


The following findings and conclu- 
sions on the material issues are based 
on evidence presented at the hearing 
and the record thereof: 


1. The need for a common base-excess 
plan in the 11 markets. A common 
base and excess plan for distributing 
returns for milk among’ producers 
should be provided under each of the 
11 orders included in this proceeding. 
The plan should be made effective on 
October 1, 1978. 


A base-excess plan is a means of ap- 
portioning among producers on the 
basis of their deliveries of milk to han- 
dlers the money due them from such 
handlers. The plan in no way affects 
the cost of milk purchased by han- 
dlers. Producers in total receive the 
same amount of money under a base- 
excess plan as they would receive 
under a blend price payment proce- 
dure. The plan is designed to encour- 
age production in the fall months of 
seasonally low production and to dis- 
courage excess production in the 
spring months of seasonally high pro- 
duction. 


Except for the initial base-making 
period in 1978, the base-excess plan 
adopted herein would provide that 
each producer under the 11 orders 
would receive a daily base equal to the 
average of his daily deliveries of milk 
to all handlers under such orders 
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during the 4-month period of Septem- 
ber through December. The daily base 
of a producer who delivered less than 
90 days’ production to all handlers 
under such orders during the 4-month 
period would be computed by dividing 
his total deliveries during such period 
by 90. This base would then be used 
during the following months of March 
through July to determine how much 
of the producer’s milk is to be priced 
at the base and excess prices. The 
quantity of milk which a producers de- 
livers during each of the months of 
March through July which is in excess 
of his base milk for the month would 
be paid for at the excess price, which 
would be the Class III price for the 
month. The quantity of milk not in 
excess of the producer’s base milk 
would be paid for at the base price. 

. For the initial base-making period in 
1978, a base for each producer ‘would 
be established by adding the pounds of 
producer milk delivered by him under 
each of the 11 orders during the 
months of October through December 
and dividing such amount by the 
number of days’ production represent- 
ed by such producer milk or by 60, 
whichever is greater. 

The quantity of milk which a pro- 
ducer delivers during each of the 
months of March through July which 
is in excess of his base milk for the 
month would be paid for at the excess 
price, which would be the Class III 
price for the month. The quantity of 
milk not in excess of the producer’s 
base milk would be paid for at the 
base price. 

The base price for each market 
using marketwide pooling would be de- 
termined by subtracting the total 
value of all excess milk in the market 
from the total pool obligation of all 
handlers and dividing the resulting 
amount by the pounds of base milk. 
The base prices for milk received by 
individual handlers in the Memphis, 
Tenn., and Fort Smith, Ark., orders, 
which provide for individual handler 
pooling, would be determined by sub- 
tracting the total value of all excess 
milk received at the plant of each han- 
dler from the total obligation of such 
handler to producers and dividing the 
resulting amount by the pounds of 
base milk. 

Eight of the 11 orders under consid- 
eration provide that producers shall 
receive a blend price during all months 
of the year. The three other orders 
under consideration (Memphis, Fort 
Smith, and Central Arkansas) present- 
ly provide for a base-excess plan for 
paying producers. The base-forming 
months in the three orders are Sep- 
tember through January and the base- 
paying months are March through 
July. The base-excess plans of the 
three orders provide for the computa- 
tion of a producer’s daily base by di- 
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viding the total deliveries of such pro- 
ducer to handlers regulated under the 
three orders by the number of days in 
such period beginning with the first 
day during September-January milk 
was delivered to handlers regulated 
under one of the orders, but not less 
than 120 days. During the base-and- 
excess payment period a producer’s 
daily base is multiplied by the number 
of days in the month to obtain a 
monthly base, which is used to deter- 
mine how much of the producer’s de- 
liveries is base milk and excess milk. 

The producer’s base and excess milk 
is apportioned among handlers, and 
ultimately among the three orders, ac- 
cording to the percentage that the 
producer’s deliveries to each handler is 
of his total deliveries to handlers regu- 
lated under the three orders. 

The value of excess milk under the 
Central Arkansas, Fort Smith, and 
Memphis orders is computed by as- 
signing excess milk in series, beginning 
with Class III milk, to the producer 
milk in each class and multiplying the 
quantities of milk so assigned to each 
class by the respective class prices. 
The total value of the excess milk is 
then divided by the total pounds of 
excess milk and the answer is rounded 
to the nearest cent. Under the Central 
Arkansas order, 4 cents per hundred- 
weight is deducted to maintain a re- 
serve in the producer-settlement fund. 

Under the Central Arkansas order, 
which provides for marketwide pool- 
ing, the base price is computed by sub- 
tracting the total value of the excess 
milk from the total obligation of pool 
handlers and dividing the resulting 
amount by the pounds of base milk. 
The resulting price is reduced between 
4 and 5 cents to maintain a reserve in 
the producer-settlement fund. 

Under the Fort Smith and Memphis 
orders, which are individual handler 
pool orders, the base price for each 
handler is computed by subtracting 
the value of the excess milk received 
by the handler from his total obliga- 
tion to producers and dividing such 
amount by the quantity of base milk. 

It should be noted that in computing 
the base and excess prices adjustments 
are made for purposes of applying lo- 
cation adjustments and funding the 
advertising and promotion programs. 
These adjustments to the prices re- 
ceived by producers are necessary 
during all months and do not affect 
the operation of the base-excess plan. 

The Southern Region Division of As- 
sociated Milk Producers, Inc. (AMPI), 
proposed that a base plan for the 11 
orders be made effective September 1, 
1977. The Southern Region Division 
markets the milk of its members to 
handlers located in a seven-state area 
who are regulated under the 11 orders 
under consideration. The cooperative 
proposed a base plan patterned after 
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the provisions of the base plan in the 
Central Arkansas order. Under its pro- 
posal, milk from an individual produc- 
er that is received as producer milk 
during the base-forming months by 
handlers fully regulated under any of 
the 11 orders would be used to com- 
pute a base for such producer. The 
producer’s base would be computed by 
dividing the total pounds of milk deliv- 
ered to such handlers during Septem- 
ber-December by the number of days 
in such period beginning with the first 
day on which milk was first received 
from such producer, but not less than 
90 days. 

Proponent proposed that producers 
receive base and excess prices for their 
deliveries during the months of Febru- 
ary through July. The excess price 
would be the Class III price for the 
month. The value of base milk in the 
individual markets would be determine 
by subtracting from the total obliga- 
tion of pool handlers the value of the 
excess milk. To determine the base 
price, the value of the base milk would 
be divided by the quantity of base 
milk, and the resulting amount would 
be reduced between 4 and 5 cents to 
provide a reserve in the producer-set- 
tlement fund. 

AMPI contended that a common 
base plan should be adopted in each of 
the 11 markets to provide an incentive 
for all producers in these markets to 
bring their seasonal milk production 
pattern more in line with the fluid 
milk needs of handlers. Proponent 
pointed out that since August 1968 it 
had been using a somewhat different 
type of base plan as a means of 
making payment to its member pro- 
ducers under the 11 orders. The coop- 
erative indicated that the objective of 
its payment plan was to provide its 
members with an incentive to gear 
their production to the demand of 
handlers for Class I milk, including a 
reserve milk supply. 

AMPI claimed that its plan was rea- 
sonably successful for a number of 
years during which the “vast major- 
ity” of producers in the 11 markets 
were members of AMPI. The coopera- 
tive contended, however, that the ef- 
fectiveness of its payment plan in 
terms of meeting the needs of the 
markets had diminished in recent 
years as a result of the cooperative’s 
position that a production incentive 
plan could be applied equitably to its 
members only if the plan were to 
apply on a marketwide basis. Accord- 
ingly, AMPI requested that the orders 
be amended to provide all producers 
under the 11 orders with the incentive 
to improve the seasonal pattern of 
their milk production. 

Proponent claimed that a sufficient 
supply of milk is not available in the 
11 markets during the fall months to 
meet the Class I requirements of han- 
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dlers. It contends that the proposed 
plan will increase production during 
the fall months, thereby assuring han- 
dlers of an adequate supply of milk 
during such period. Proponent con- 
tends also that the production leveling 
aspect of the plan will diminish the 
large reserve milk supplies during the 
spring and summer months. 

The cooperative stated that because 
supplies are inadequate in the fall it 
has been necessary for it to acquire 
milk from outside the 11-market area 
in supplying the fluid milk needs of 
handlers. Proponent indicated, howev- 
er, that it has not been able to procure 
sufficient milk from outside sources 
and thus has been forced to allocate 
its available supply among the han- 
dlers supplied by the cooperative. 

Proponent contends that it has the 
primary burden of maintaining a re- 
serve milk supply for the 11 markets 
and of allocating the available milk 
supplies to handlers for Class I and 
Class II uses. AMPI alleges that it 
bears a disproportionate share of the 
costs of maintaining a reserve milk 
supply. It pointed out that some pro- 
ducers in the 11 markets bear none of 
the expenses of maintaining the re- 
serve milk supply because of the milk 
procurement practices of certain han- 
dlers. These handlers buy milk from 
producers who deliver all of their milk 
production to such handlers on six or 
seven days during the week. These 
same handlers then buy supplemental 
milk supplies from AMPI on only 
those days of the week when their 
plants bottle milk. The cooperative 
then has the responsibility of market- 
ing on the remaining days of the week 
the milk production of the coopera- 
tive’s members who deliver to such 
handlers. 

Proponent indicated that because of 
the cooperative’s role in handling the 
reserve milk supply its members have 
had their pay prices for milk reduced 
to cover the cost of such operations. 
During the fall months, the coopera- 
tive pointed out, its members have had 
to bear the costs of shifting milk from 
market to market to meet the fluid 
milk requirements of handlers. During 
the spring months the cooperative’s 
members have had the expense of 
moving to manufacturing plants that 
milk which is surplus to the fluid milk 
requirements of handlers. 

Proponent contended that the pro- 
posed plan should be adopted in each 
of the 11 orders because the procure- 
ment area of the handlers regulated 
by such orders constitutes one area of 
reserve milk supply for the 11 mar- 
kets. Proponent indicated that most, if 
not all, of its member milk associated 
with its Southern Region Division is 
disposed of in the 11 markets and that 
1,307 of its 4,895 members associated 
with the 1l-market area were pooled 
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during October 1976 under more than 
one of the 11 orders. Because of this 
intermingling of producers among the 
11 markets, proponent contended that 
the plan should be adopted on a 
common basis under all 11 orders so 
that the milk delivered by a producer 
to one or more of the 11 markets is 
taken into account in the computation 
of his base and in the payment for 
base and excess milk. 7 

A cooperative association opposed 
the adoption of a base-excess plan on 
the basis that such plans do not level 
production during the year. Opponent 
claimed instead that the plan would 
provide an incentive for producers to 
expand production annually. The co- 
operative argued that additional quan- 
tities of milk are not needed in these 
11 markets because Class I utilization 
in 1976 ranged from a low of 58 per- 
cent in the Wichita market to a high 
of 88 percent in Central Arkansas. It 
contended that the plan would cause 
dairy farmers to participate in a “‘race 
for base,” i.e., make an extra effort to 
increase milk production during the 
base-forming months. It alleged that 
such efforts would result in too much 
production in the fall months and add 
to the excess reserve milk supplies in 
other months. 

The cooperative’s representative 
contended that dairy farmers located 
on the fringe of the production areas 
might shift to another market if the 
base-excess payment plan resulted in a 
lower per hundredweight return than 
the blend price received by neighbor- 
ing dairy farmers shipping to other 
Federal order markets. Thus, the co- 
operative was concerned that the pro- 
posed payment plan might result in 
disorderly marketing conditions. 

The cooperative contended further 
that the plan would restrict the move- 
ment of producers from one market to 
another. It indicated that a producer 
would not want his milk moved to a 
market outside the 11 markets during 
the base-forming period since he 
would not earn a base for that produc- 
tion. During the spring months it 
would not be feasible for producers to 
shift to the 11 markets from other 
markets since they would not have a 
base and, thus, would not be eligible to 
receive the base price for their milk. 
The cooperative also stated that the 
plan would present administrative and 
enforcement problems for the market 
administrator. It suggested that, in 
order to obtain additional base, dairy 
farmers would add water to milk, 
borrow milk cows from a dairy farmer 
shipping to a manufacturing plant, or 
exchange milk with another dairy 
farmer. 

Several proprietary plant operators, 
cooperatives, and producers expressed 
opposition to a common base-excess 
plan on the basis that such plan would 


restrain outside milk supplies from en- 
tering the 11 markets. They contended 
that, because only dairy farmers who 
begin delivering milk to one of the 11 
markets in either August or Septem- 
ber would be able to earn a base re- 
flecting their average daily production 
during the fall months, the proposed 
plan would preclude other dairy farm- 
ers from entering the markets during 
other months of the year. Several also 
were concerned that cooperatives that 
deliver to handlers regulated by an 
order other than the 11 under consid- 
eration could tend to keep their mem- 
bers from joining cooperative’s supply- 
ing the 11 markets by having them 
sign membership contracts expiring in 
months other than August or Septem- 
ber. 

A large number of producers testi- 
fied individually in opposition to a 
base-excess plan, indicating that the 
plan should not be adopted for various 
reasons, including the following: 

a. The plan is sought by AMPI to in- 
crease milk production so that the co- 
operative can operate its manufactur- 
ing facilities throughout the year. 

b. The plan is a means of restricting 
entry of new producers to the market, 
or forcing independent producers to 
join AMPI. 

c. More producer milk is not needed 
during the fall months because pro- 
ducers currently receive the Class III 
price for a portion of their milk during 
the fall. 

d. Cows calving in September and 
October will produce more milk in the 
spring months relative to the preced- 
ing fall -months if good pasture is 
available for grazing during the 
spring. 

e. It takes from 3 to 5 years to 
change the milk production pattern of 
a herd through breeding practices. 

f. Moving a cow from one herd to an- 
other herd to build base would de- 
crease the yearly milk production of 
that cow by 2,000 pounds. 

g. The Dairy Herd Improvement As- 
sociation claims that a cow calving in 
the fall will yield $110-$114 more net 
return than a cow calving in the 
spring months, in which case such a 
return in itself provides sufficient in- 
centive for fall production. 

h. The base plan would be an ex- 
treme hardship on those producers 
whose dairy herd is or has been affect- 
ed by Bang’s or other diseases affect- 
ing milk production. 

i. July and August are not good 
months for a cow to have a calf due to 
high daytime temperatures and an in- 
festation of flies. 

j. The blend price, which is usually 
higher in the fall months than in the 
spring months, provides sufficient in- 
centive to produce additional milk in 
the fall months. 
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Several handlers opposed the adop- 
tion of a base-excess plan in the 11 
markets. One handler stated that his 
seasonal pattern of Class I sales in the 
Corpus Christi area is contrary to that 
of other handlers in other markets. He 
indicated that his Class I sales are 
greater in the spring than in the fall 
because of the tourist trade and that 
the proposed base-excess plan would 
not be compatible with this sales pat- 
tern. The handler claimed that such a 
plan would discourage new dairy farm- 
ers from entering the market, that it 
would decrease the local producer milk 
supply and force a greater reliance on 
milk supplies from the northern part 
of the United States, and that consum- 
ers would be forced to pay a higher 
price for milk. The handler also 
argued that a base-excess plan would 
help the proponent cooperative gain 
additional market control. 

Another handler opposed the adop- 
tion of a base-excess plan on the basis 
that the seasonal fluctuation in milk 
production in the 11 markets is not 
significant, pointing out that in the 
spring of 1975 and 1976 milk produc- 
tion was 114 and 110 percent, respec- 
tively, of production in the immediate- 
ly following fall months. The handler 
also noted that a base-excess plan was 
terminated in the North Texas order 
in 1963 because milk production had 
increased 85 percent in a 10-year 
period of time while Class I sales had 
increased only 41 percent. 

Several handlers with own-farm pro- 
duction opposed the application of the 
proposed base-excess plan to their 
own-farm production and suggested 
the following alternatives if such a 
plan is adopted: (1) delay the effective 
date of the plan for 2 years, (2) 
exempt own-farm production from the 
base-excess plan, and (3) exempt from 
the base plan that portion of own- 
farm production equivalent to the 
amount of packaged milk sold to con- 
sumers. 

A common base-excess plan should 
be included in each of the 11 markets 
under consideration. The base plans 
will provide a means of encouraging a 
more level seasonal production pattern 
in the 11 markets so that there will be 
a better seasonal coordination of milk 
supplies with the Class I demand. 

Milk production in the 11-market 
area fluctuates seasonally, with sup- 
plies increasing in the spring and de- 
clining in the fall. Such changes are 
portrayed, for example, in the produc- 
er delivery data for 1975 and 1976 that 
were included in the record. In the 
spring of 1975, average daily deliveries 
of producer milk reached 109 percent 
of the average daily deliveries for 1975 
and 1976 combined. For 1976, this 
figure was 108 percent. Similar down- 
ward swings occurred in the fall, with 
average daily deliveries dropping to 92 
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percent in 1975 and 95 percent in 1976 
of the 2-year daily average. 

Although it was argued by some that 
such seasonal fluctuations in produc- 
tion are not severe, such changes are 
much more meaningful when viewed 
in terms of the somewhat opposite 
swings in Class I sales. When supplies 
were lower in the fall, average daily 
Class I sales fluctuated upward to 107 
percent in 1975 and 105 percent in 
1976 of the average daily Class I sales 
for the 2-year period. During the 
heavy production months, sales 
dropped off considerably. In 1975, 
average daily Class I sales in the 11- 
market area were only 90 percent of 
the 2-year daily sales average. In 1976, 
the amount was 92 percent. 

When the production and sales data 
are put together, it is quite evident 
that production is not in seasonal bal- 
ance with the Class I sales of regulat- 
ed handlers. In 1975, the relationship 
of average daily producer deliveries to 
the 2-year average of daily Class I 
sales ranged from a low of 121 percent 
in October and November to a high of 
144 percent in May. Similarly, in 1976, 
this relationship ranged from 125 per- 
cent in November to 142 percent in 
April. 

It is recognized that the production- 
sales data do not portray the same sea- 
sonal relationship for each of the 11 
markets individually. However, the 
producer delivery data for each 
market do not necessarily reflect the 
seasonal production patterns of indi- 


vidual producers. This is because pro-. 


ducers are shifted extensively from 
market to market by the proponent 
cooperative in balancing the fluid milk 
needs of handlers throughout the 
entire 11l-market region. For this 
reason, the only meaningful analysis 
of producer delivery data is that which 
is based on producer deliveries for all 
11 markets combined. 

A number of parties contended in 
their exceptions to the recommended 
decision that there is no seasonal 
shortage of milk in the 11 markets but 
merely daily shortages of milk result- 
ing from the 4- and 5-day bottling 
schedules of handlers. It is true that 
daily variations in the quantity of milk 
demanded by handlers tend to accen- 
tuate milk shortages during the fall 
months. However, there is little reason 
to expect that the bottling schedules 
of handlers will change significantly, 
and the milk shortages that result 
from such bottling schedules pose a 
supply problem for those cooperatives 
committed to supplying the fluid milk 
needs of handlers. 

Because of the seasonal changes in 
production and Class I sales, it has 
been necessary for the proponent co- 
operative to take various actions in re- 
sponse to the marketing problems that 
arise from such seasonal changes. 
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Such actions have centered on obtain- 
ing adequate supplies of milk for han- 
dlers’ fluid needs during the fall and 
disposing of excess supplies during the 
spring and early summer. 

For example, in the fall of 1976 the 
cooperative found it necessary to ac- 
quire substantial quantities of milk 
from outside the 11l-market area. 
About 22 million pounds of supple- 
mental milk were obtained from the 
Central Arizona Federal order market, 
for instance. Most of this was needed 
to meet the fluid milk requirements of 
handlers in the Dallas/Fort Worth, 
Houston, and San Angelo areas of the 
Texas market. Also, supplemental 
milk was moved into the 11l-market 
area from Missouri, primarily for use 
by handlers in the Memphis market. 
In most cases, the supplemental sup- 
plies moved into the 1l-market area 
were not moved directly to the short- 
age areas but instead were used to 
supply handlers nearest the out-of- 
area source in order to minimize trans- 
portation costs. Supplies regularly as- 
sociated with the 11-market area were 
then redirected (in what proponent re- 
ferred to as a “stairstepping” arrange- 
ment) to the shortage areas. Even 
with the acquisition of out-of-area 
milk supplies, the proponent coopera- 
tive was not always able to fulfill the 
needs of handlers and was forced to al- 
locate its limited supplies to its regular 
buyers. 

Additional efforts by the proponent 
cooperative to balance the Class I 
needs of handlers include the shifting 
of producers from one market to an- 
other within the 11-market area. Such 
efforts are directed primarily toward 
having sufficient supplies available for 
the Texas market. Relative to the 
number of producers on the Texas 
market in February 1977, the follow- 
ing numbers of additional producers 
were associated with the Texas market 
in the immediately preceding months: 
551 in September, 539 in October, 458 
in November, 669 in December and 492 
in January. Such additional numbers 
resulted largely from the proponent 
cooperative’s sifting of producers, 
which was done in part to implement 
the “stairstepping” arrangement re- 
ferred to earlier in connection with 
the out-of-area supplies and also to re- 
direct the movement of milk supplies 
within the 11-market area to the areas 
of greatest need. 

In addition to its balancing activities 
necessitated by seasonal shortages in 
milk production, the proponent coop- 
erative also handles much of the 
excess milk that results from the sea- 
sonal increases in milk production. 
The major outlets in the 11-market 
area for reserve milk supplies are man- 
ufacturing plants operated by propo- 
nent. Such plants are located at Sul- 
phur Springs and Muenster, Tex.; 
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Tulsa and Oklahoma City, Okla.; and 
Hilisboro, Kans. Milk supplies not 
needed at distributing plants are redir- 
ected to these plants for surplus dis- 
posal. At times, the proponent cooper- 
ative assumes the handling of a some- 
what greater proportion of the surplus 
in the 11-market area than would nor- 
mally be associated with its share of 
the area’s total producer milk. It is not 
unusual for some handlers to buy milk 
on a regular basis from producers not 
belonging to a cooperative association 
and then obtain supplemental milk 
from the cooperative on heavy bot- 
tling days. Also some handlers pur- 
chase milk from the cooperative only 
during the fall months when the sup- 
plies of milk are traditionally short in 
these 11 markets. 

In his exceptions, a party held that 
there is no evidence on the record that 
AMPI bears the “burden” of surplus 
disposition. The record reveals, howev- 
er, that proponent cooperative han- 
dies the reserve requirements and the 
related surplus disposition for han- 
dlers who receive milk produced by 
nonmembers on 7 days a week and rely 
on the cooperative to supply milk on a 
lesser number of days. To the extent 
that proponent cooperative handles a 
disproportionate share of the market 
surplus, it bears the “burden” of sur- 
plus disposition in the market. 

In carrying out the various balanc- 
ing activities associated with the sea- 
sonal fluctuations in milk production, 
the proponent cooperative incurs oper- 
ating costs that are passed on to its 
members through reduced returns 
from the sale of their milk. As a mar- 
keting organization attempting to 
obtain the highest possible returns for 
its members, the cooperative has 
sought to reduce such costs. For a 
number of years, the cooperative has 
operated a type of base plan among its 
own members for the purpose of tai- 
loring production on the part of these 
producers to meet the fluid needs of 
the 11 markets. The effectiveness of 
the plan in reducing balancing costs 
has been limited, however, because the 
cooperative’s balancing activities are 
affected also by the production pat- 
tern of other producers in the 11- 
market area. Also, there has been 
some reluctance on the part of the 
cooperative’s members to impose an 
effective production incentive plan on 
themselves when other producers in 
the 11 markets are not operating 
under a similar plan. As an aid to mini- 
mizing the costs of marketing the milk 
of its members, the cooperative is 
seeking the adoption of a common 
base-excess plan under the 11 orders. 

It is in the interest of orderly mar- 
keting that a base-excess plan be ap- 
plicable under each of the 11 orders 
under consideration. Such plans are 
specifically authorized by the act as a 
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marketing arrangement that produc- 
ers may use under a Federal order. It 
is recognized that not all producers 
who would be affected by the adopted 
base plan favor its use. Nevertheless, 
considerable weight must be given to 
the fact that a very significant 
number of producers in each of the 
markets believe that such a plan can 
materially aid in the marketing of 
their milk. The proponent cooperative 
alone represents roughly _ three- 
fourths of the producer milk in the 11 
markets combined, and about 85 per- 
cent or more of the producer milk in 8 
of the 11 individual markets. In the 
other three markets—Wichita, Rio 
Grande Valley, and Texas—the propo- 
nent cooperative markets at least two- 
thirds or more of the milk in each 
market. In view of the seasonal fluctu- 
ations in milk production and the at- 
tendant marketing problems for these 
producers, the adoption of a common 
base-excess plan for the 11 markets is 
appropriate. 

Opposition to the proposed base 
plan was limited primarily to the 
Texas market, which has about half of 
the milk in the 11-market area. It is in 
the Texas market, however, where the 
proponent cooperative is heavily en- 
gaged in balancing activities associated 
with the seasonal swings in produc- 
tion, and where it is significantly af- 
fected by the fluctuating production 
of producers outside its membership. 
The fact that there was opposition to 
the base plan should not be an over- 
riding consideration in this case in de- 
termining whether or not the proposal 
should be adopted. 

The base plan for each order should 
permit the interchange of producers 
among all 11 markets without affect- 
ing their establishment of base or pay- 
ments for base milk. Such an arrange- 
ment is now applicable under the cen- 
tral Arkansas, Fort Smith, and Mem- 
phis orders. A similar arrangement is 
needed for the 11-market area because 
of the extensive and continuing shift- 
ing of producers among the individual- 
ly regulated markets. Such shifts 
oceur largely in connection with the 
proponent cooperative’s balancing ac- 
tivities referred to earlier. Under the 
“stairstepping” arrangement, for ex- 
ample, producers associated with the 
Rio Grande Valley market may be re- 
directed to the Texas Panhandle and 
Lubbock-Plainview markets. Producers 
associated with the latter two markets 
might then be redirected to the Texas 
market. Similarly, producers may be 
shifted from the Wichita market to 
the Oklahoma metropolitan market, 
and then from the latter market to 
the Texas market. In October 1976, 
for example, 1,307 of the proponent 
cooperative’s 4,895 member-producers 
on the 11 markets that month were 


producers under more than one of the 
11 orders. 

A producer representative and a 
handler regulated under the Memphis 
order, which permits deliveries by pro- 
ducers to central Arkansas, Fort 
Smith, and Memphis markets to be 
used in the computation of a produc- 
er’s base, opposed a comparable provi- 
sion for the 11 markets. Both stated 
that such a provision is not authorized 
in the Act. 

There is nothing in the Act stating 
that a base-excess plan in a market 
cannot include deliveries by producers 
to plants regulated under another 
Federal order in determining the 
quantities of base milk of an individu- 
al producer. As indicated, the Mem- 
phis, central Arkansas, and Fort 
Smith orders all presently contain 
such provisions. 

The handler also opposed the inclu- 
sion of the central Arkansas, Fort 
Smith, and Memphis orders in the 
proposed 11-market base plan. He was 
not opposed, however, to the continu- 
ation of the present base plan in each 
of the three orders or in an order 
merging the three orders. It was his 
position that the three markets re- 
ceive their milk supply from a 
common production area. Others testi- 
fying at the hearing argued that the 
Lubbock-Plainview market should not 
be included since that market is a 
growth area and additional class I 
milk is needed from one year to the 
next. 

These arguments are not persuasive. 
These markets are an integral part of 
the area being supplied by the propo- 
nent cooperative. For the reasons al- 
ready set forth, recognition should be 
given to the cooperative’s request that 
a base plan be adopted in these and 
nearby markets for the purpose of 
aiding it in the marketing of its mem- 
bers’ milk. 

Various parties suggested that is 
would not be appropriate to limit the 
computation of a producer’s base to 
deliveries only within the 11 markets. 
They noted that one or more of the 11 
markets draw milk from a production 
area that also serves markets outside 
of these 11 markets. They pointed out 
that a dairy farmer residing in such 
common production area would be dis- 
advantaged unless his total production 
is used in computing his average daily 
base. 

Producers in the 11 markets who are 
not members of a cooperative usually 
deliver their milk to the same handler 
throughout the month. Consequently, 
their total production for the month 
would be used in computing their base. 
Producers who are members of a coop- 
erative association which markets the 
milk of its members under one of the 
11 markets and a market outside of 
the 11 markets could be affected. Such 
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producer would not be disadvantaged 
in the computation of his base if at 
least three-fourths of his production 
were delivered during the basemaking 
period to one of the 11 markets. The 
plan provides that a producer who de- 
livers milk at least 90 days out of the 
122 days during September through 
December would receive a base equal 
to his average daily production. Such 
provision will permit a limited inter- 
change of producers between the 11 
markets and other Federal order mar- 
kets. 

Several parties noted that climatic 
conditions and production patterns 
vary throughout the 11 markets. For 
that reason, they suggsted that what- 
ever months are used as the basemak- 
ing and basepaying months for the 11- 
market area might not be appropriate 
for each of the individual orders. 

The production area of each of the 
11 orders is in reality a part of a 
common production area used to 
supply the needs of all 11 markets. It 
is for this reason that the 11 markets 
must be considered on a combined 
basis in establishing the basemaking 
and basepaying months. 

In their exceptions to the recom- 
mended decision, several parties 
argued that if the 11-market area is in 
fact a common production area the 11 
orders should be combined into one 
order. This proceeding does not pro- 
vide the forum for deciding whether 
there should be only one order or 11 
orders. Such a decision would have to 
be made on the basis of a hearing held 
for that purpose. 

A number of those who testified 
were concerned that the adoption of a 
base plan would result in a “race for 
base.” They contended that the adop- 
tion of the plan would result in exces- 
sive fall production, thereby reducing 
the level of the blend price in the fall 
months. They alleged also that the 
plan would increase milk production 
during the flush months and thus in- 
crease total milk production rather 
than level milk production throughout 
the year. 

There is no means of foretelling how 
producers will react to a common base 
plan in the 11 markets. If a “race for 
base” occurs and results in excess fall 
production or in a large increase in 
milk production annually, marketing 
conditions can be reviewed. at such 
time. 

Several parties filed exceptions to 
the finding.in the recommended deci- 
sion that “there is no means of fore- 
telling how producers will react to a 
common base plan in the 11 markets.” 
They pointed out that the experience 
that the Department has had with 
base plans in other markets, particu- 
larly north Texas, should have caused 
the Department to conclude that 
adoption of the plans would lead to 
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chaotic marketing conditions. They 
also held that the decline in the 
number of base plans under Federal 
orders during the period from 1967- 
1977 was further evidence of the fail- 
ure of base-excess plans as a feasible 
marketing tool. 

It is true that there has been a de- 
cline in the number of orders with 
base-excess plans. In some instances, 
the base plans were terminated be- 
cause they resulted in an increase in 
yearly milk production. These past 
events, however, provide no conclusive 
evidence that producers within the 11- 
market area will react in a similar 
manner to the adoption of the pro- 
posed base-excess plans. 

In this regard, parties excepting to 
the recommended decision held that 
base plans in the 11 markets will in- 
crease rather than decrease reserve 
milk supplies during the spring and 
summer months. If producers attempt 
to increase fall milk production by ex- 
panding their present herd size, then 
it is likely that milk production will in- 
crease during the spring and summer 
months. However, if producers change 
the production of their current herds 
to conform with the production pat- 
tern that a base-excess plan attempts 
to achieve (by expanding fall milk pro- 
duction and decreasing milk produc- 
tion during the flush months), the in- 
crease in reserve milk supplies that ex- 
ceptors anticipate should not result 
during the spring and summer 
months. 

Several parties claimed that the pro- 
posed base-excess plans could result in 
only nonmember producers receiving 
base and excess prices. They contend- 
ed that because a cooperative associ- 
ation has the privilege of reblending 
its proceeds, the association would not 
be required to pay its members upon 
the basis of their deliveries of base 
milk and excess milk. 

Proponent cooperative indicated 
that it intends to pay its members 
using the base-excess payment plan. It 
was not revealed on the record what 
payment procedures other coopera- 
tives would use. Irrespective of the 
payment procedures utilized by coo- 
peratives during the months when 
base and excess prices are paid, the 
payment that the cooperative associ- 
ation receives from the producer-set- 
tlement fund for all of its member pro- 
ducer milk will reflect the respective 
quantities of its member producer 
milk that is base milk and excess milk. 
For that reason members of a coopera- 
tive association will find it advanta- 
geous to produce milk with the same 
seasonal pattern as other producers. 
Otherwise, the prices received by the 
cooperative’s producers could decline 
relative to the prices received by other 
producers as a group during the 
months of March through July. 
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Opponents of the base plan argued 
that such a plan would restrict the 
entry of new producers into the 11- 
market area during certain times of 
the year since new producers would 
not have a base and would receive only 
the excess price for their milk. It was 
claimed that such restrictiveness was a 
restraint of trade in violation of 
§ 608c(5)(G) of the act. 

It is recognized that any base-excess 
plan will tend to provide a disincentive 
at certain times of the year for pro- 
ducers to come onto the market, 
either as new producers who have just 
started dairying or as producers who 
have been shipping to other markets 
outside the 11-market area. This is 
why it is necessary to establish a 
common base plan for the 11 markets 
that permits the interchange of pro- 
ducers within this area. Nevertheless, 
the time when producers just coming 
onto the 11 markets would be adverse- 
ly affected the most would be during 
the base-paying months. This is when 
supplies are customarily in excess of 
the class I requirements of handlers 
and handlers normally would not be 
seeking new producers. The influx of 
new producers at this time would be 
expected to be minimal. 

The use of a base-excess plan under 
the order is not in violation of 
§ 608c(5)(G) of the act. The latter pro- 
vision specifies that an order shall not 
prohibit or in any manner limit the 
marketing in a Federal order area of 
milk produced in any production area 
in the United States. Congress, in pro- 
viding specific authorization in the act 
for base-excess plans, did not intend 
that their use be nullified by 
§ 608c(5)(G) of the act. 

Exceptors reiterated claims made at 
the hearing and in post-hearing briefs 
that the proposed base plan is in viola- 
tion of § 608c(5)(G) of the act. For the 
reasons already indicated, such claims 
are not valid and do not warrant a 
denial of the proposal for base plans 
in the 11 markets. 

Exceptors held that the adoption of 
the base plans would allow AMPI to 
“manipulate” an order through “pool 
loading” i.e., shifting unneeded milk 
supplies from one market to another 
for the purpose of depressing the re- 
turns to producers in the second 
market who are not members of the 
cooperative. Neither the exceptions 
nor the record provide a basis, howev- 
er, for concluding that base plans 
would facilitate socalled pool loading. 
It appears instead that a cooperative’s 
ability to load a pool would be weak- 
ened by the adoption of the proposed 
base plans. If, for example, a coopera- 
tive were to bring additional milk sup- 
plies onto one of the 11 markets 
during the basepaying months from 
dairy farmers not regularly associated 
with the 11 markets, such dairy farm- 
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ers would receive only the excess price 
for their milk. Thus, it seems likely 
that a base plan would deter a cooper- 
ative from loading a pool rather than 
facilitating such action. 

As outlined earlier, producers testi- 
fying against a base-excess plan raised 
numerous reasons as to why such a 
plan should not be adopted. Much of 
the opposition centered on the diffi- 
culties and additional expense that 
producers would experience in adjust- 
ing their production operations under 
a base plan. 

In their exceptions, certain parties 
held that the base plans would insu- 
late AMPI from competition for mem- 
bership by making it more difficult for 
@ producer to switch cooperatives 
while at the same time qualifying for a 
full base. As the recommended deci- 
sion pointed out, there are some disin- 
centives under a base plan which 
might deter a new producer from en- 
tering the 11 markets under considera- 
tion during certain months of the 
year. To the -extent that these disin- 
centives exist, a dairy farmer who 
markets his milk outside the 11 mar- 
kets might be deterred from joining a 
cooperative that markets its milk en- 
tirely within the 11 markets. However, 
a producer under one of the 11 orders 
who is a member of a cooperative 
could transfer to any other coopera- 
tive in the area during any month of 
the year and continue to market his 
milk under one of the 11 orders with- 
out any loss of base as a result of such 
transfer. This would be possible since 
a base is earned by the producer and 
not by the cooperative of which the 
producer is a member. Thus, the trans- 
fer of a producer from one cooperative 
to another would not affect the ability 
of the producer to earn a full base, as 
suggested in the exceptions. 

In other exceptions, it was contend- 
ed that the Department was insensi- 
tive to “‘competitive considerations” in 
adopting the base plans. This is not 
the case. Consideration has been given 
to the extent to which the base plans 
might tend to limit a cooperative’s 
ability to compete for members and 
market outlets for milk. The claims 
are without merit. 

Also, approximately 200 individuals, 
primarily dairy farmers, submitted 
comments to the Department oppos- 
ing the base-excess plans. For the 
most part, the individuals reiterated 
the same objections voiced by dairy 
farmers at the hearing. Some of the 
200 individuals also signed the excep- 
tions filed by Concerned Dairymen, a 
group of dairy farmers opposed to the 
adoption of uniform base-excess plans. 
Approximately 500 individuals signed 
such exceptions. 

It is recognized that producers may 
need to make some added expendi- 
tures and special adjustments in their 
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operations under the adopted base- 
excess plan if they desire to maximize 
their returns under the plan. As indi- 
cated, the purpose of the plan is to en- 
courage a more level seasonal pattern 
of production. Seasonal fluctuations in 
production occur because this produc- 
tion pattern is normally the least 
costly and most natural production 
pattern for farmers. Any change in 
this normal production pattern comes 
about only through the special efforts 
of farmers, which usually entails 
added costs and operating difficulties. 
Farmers are not inclined to change 
their production pattern in the ab- 
sence of any special incentive. The 
purpose of the base plan is to provide 
this incentive. 

Questions arose at the hearing con- 
cerning the application of an 11- 
market uniform  base-excess plan 
under the Texas order in conjunction 


‘with that order’s “dairy farmer for 


other markets” provision. The “dairy 
farmer for other markets” provision 
provides that a cooperative or pool 
plant operator may not pool milk of a 
dairy farmer on the Texas market 
during the months of February 
through July if the cooperative associ- 
ation or pool plant operator caused 
milk from the same dairy farmer to be 
associated with another market any- 
time during the immediately preced- 
ing months of September through No- 
vember. The provision is intended to 
preclude the association of reserve 
supplies of surrounding Federal order 
markets with the Texas market during 
the months of February through July 
when the milk is not needed if the pro- 
ducers involved were not on the Texas 
market during the fall months when 
supplies are customarily short. 

The application of the “dairy farmer 
for other markets” provision in con- 
junction with the base-excess plan 
could cause a dairy farmer who earned 
base during the months of September 
through December not to receive the 
base price on any of his milk delivered 
to the Texas market during the base- 
paying months of March through 
July. Under that provision a dairy 
farmer who is a “dairy farmer for 
other markets” could not qualify as a 
producer. As a consequence, the dairy 
farmer would not be eligible to have 
his milk priced under the order and 
thus would have no assurance of what 
price he would receive for his milk. If 
the order required such dairy farmer 
to be paid the base price on any of his 
deliveries to the Texas market, such 
payment would conflict with the 
“dairy farmer for other markets” pro- 
vision and defeat the purpose of that 
provision. 

The “dairy farmer for other mar- 
kets” provision, however, would not 
peclude producers delivering to a plant 
which was a nonpool plant under the 


Texas order during the months of Sep- 
tember-November but which is a pool 
plant during the next March-July 
period from benefiting under the base- 
excess plan. Also, an individual dairy 
farmer could shift to the Texas 
market from any of the other 10 mar- 
kets during March-July and retain his 
earned base provided that he does not 
deliver milk at a plant operated by the 
same handler to whom he shipped 
milk during the preceding September- 
November period. 

The operators of pool plants with 
own-farm production and dairy farm- 
ers whose herds consist soley of regis- 
tered dairy animals should not be ac- 
corded an exemption, from the base- 
excess provisions of the orders. At the 
hearing, several such individuals set 
forth varying reasons why their oper- 
ations should be treated differently 
than those of other producers. Howev- 
er, if an exemption were granted, it 
would not comfort with the purpose of 
the base-excess plan, which is to en- 
courage all producers on the 11 mar- 
kets to even out their production 
during the year. 

Three producer representatives and 
a handler representative urged that a 
uniform base-excess plan not be adopt- 
ed in the 11 markets because of the de- 
clining use of base-excess plans. They 
pointed out that the number of Feder- 
al order markets with a base-excess 
plans has declined from 23 markets in 
1967 to 5 in 1977. It was claimed that 
from 1963 to 1971 base-excess plans 
were discontinued in five orders be- 
cause the plans had provided an incen- 
tive for excessive production relative 
to class I needs, especially during the 
base-forming months. 

Whether or not base-excess plans 
should be applicable in the 11 markets 
under consideration must be based on 
the record evidence of the current 
hearing as it relates to present mar- 
keting conditions in these markets. As 
described previously in this decision, 
the record evidence in this proceeding 
justifies the use of a base-excess plan 
in each of the 11 markets. 

A cooperative association and a han- 
dler opposed the adoption of a base- 
excess plan on the basis that propo- 
nent did not develop studies on the 
impact of the proposed plan on the 
markets involved and thus provided 
for the record only limited evidence 
regarding its proposal. The relevant 
point here is not the extent to which 
proponent studied the issue at hand 
but rather whether or not the evi- 
dence in the record adequately sup- 
ports the adoption of the proposal. As 
already indicated, the record does jus- 
tify the use of a common base-excess 
plan for the 11-market area. 

Exceptors reiterated previous con- 
tentions that AMPI presented no stud- 
ies or data which would indicate that a 
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base plan would improve the seasonal 
production pattern. For the reasons 
just cited, their arguments are without 
merit. _ 

One cooperative association main- 
tained that the “economic incentive to 
obtain base creates a major adminis- 
trative burden in policing the: plan.” 
Its representative alleged that many 
farmers would be tempted to expand 
their production during the fall 
months by adding water to milk, bor- 
rowing cows from dairymen shipping 
to grade B manufacturers, and ex- 
changing milk with someone who is 
not pooled in the market, for example. 
In support of his argument that the 
plan would be an administrative 
burden, the cooperative’s representa- 
tive indicated that the decline in the 
number of base plans under Federal 
orders was the best evidence of the de- 
ficiencies of such plans. 

Speculation by the cooperative’s rep- 
resentative that the base plan provi- 
sions would create an administrative 
burden is not sufficient reason for 
denying implementation of the pro- 
posed plan. Furthermore, none of the 
potential problems cited would be an 
administrative burden for the market 
administrator in computing bases. The 
market administrator would rely on 
the handlers who receive the produc- 
ers’ milk to report the amount of milk 
pooled by each producer during the 
month. Additionally, none of the rea- 
sons set forth by opponent for termi- 
nating base plans were related to the 
administration of such plans. The 
need for the base plan in the 11 mar- 
kets as a means of leveling production 
throughout the year overrides any po- 
tential administrative problem noted 
at the hearing that might arise in the 
operation of the base plan. 

Several cooperative associations al- 
leged they would not be able to obtain 
as members dairy farmers who are 
members of other cooperatives operat- 
ing outside the 11-market area unless 
the members’ contracts expired in 
either August or September. They in- 
dicated that, if the members’ contract 
expired at any other time, a dairy 
farmer would be reluctant to change 
cooperatives since he would be at a 
disadvantage in becoming a producer 
.on one of the 11 markets. They noted 
that if the dairy farmer entered the 
market in October-December, he 
would not be able to obtain a base 
equal to his average daily deliveries in 
the base-making period. If he entered 
the market during March-July, he 
would receive the excess price for his 
milk during such period of time. 

The manager of one cooperative was 
concerned that, if a base-excess plan 
were adopted, a cooperative which 
presently has a 30-day contract with 
its members would begin signing its 
members to l-year contracts expiring 
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in months other than August or Sep- 
tember to discourage any shifting of 
members to other cooperatives. 

It is recognized that the proposed 
base plan could be a disincentive for 
dairy farmers in other areas to become 
producers under 1 of the 11 orders, 
and that dairy cooperatives supplying 
the 11 markets could have some diffi- 
culty in obtaining new members. How- 
ever, this presumably would be a limit- 
ed problem since dairy farmers usually 
maintain their membership in a coop- 
erative over a period of years and do 
not switch membership from one coop- 
erative to another. In any event, the 
inability of a cooperative to obtain 
new members readily should not be an 
overriding consideration in deciding 
whether a base-excess plan should be 
adopted. 

Counsel for 30 dairy farmers con- 
tended that the proposed base-excess 
plans should not be adopted because 
present marketing conditions in the 
markets are in conformity with 
§ 602(4) of the act. He contended that 
the proposed plans would result in 
conditions that are contrary to this. 

Section 602(4) states that it is the 
declared policy of Congress for the 
Secretary to establish and maintain 
such orderly marketing conditions as 
will provide an orderly flow of the 
supply to market throughout its 
normal marketing season to avoid un- 
reasonable fluctuations in supplies 
and prices. As one of the means of ob- 
taining this objective, the act specifi- 
cally provides for the adoption of 
base-excess plans in Federal order 
markets. The record of this proceeding 
indicates that the use of base-excess 
plans in the 11 markets would, in fact, 
foster orderly marketing as contem- 
plated under § 602(4) of the act. 

This representative for 30 dairy 
farmers also claimed that the hearing 
was improperly called. He contended 
that §608c (3) and (17) of the act per- 
mits hearings to be called only under 
two conditions: (1) The Secretary may 
call a hearing if he has reason to be- 
lieve that the issuance of an order will 
tend to effectuate the declared policy 
of the act; and (2) the Secretary is re- 
quired to call a hearing under speci- 
fied conditions when one-third or 
more of the producers as defined in an 
order apply as individuals and in writ- 
ing for a hearing. The representative 
thus concluded that a hearing could 
not be called to consider a proposal 
submitted by a cooperative association 
on behalf of producers. 

This is not the case. The act does 
not preclude parties in the industry, 
such as a cooperative association, from 
petitioning for a hearing. The Secre- 
tary may call a hearing either on his 
own volition or at the request of other 
parties if he concludes that.the pro- 
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posed change would tend to effectuate 
the declared policy of the act. 

Moreover, the. Department’s ‘‘Rules 
of Practice and Procedure Governing 
Proceedings to Formulate Marketing 
Agreements and Marketing Orders” (7 
CFR part 900) specifically provide for 
the submission of proposals by persons 
other than the Secretary. Section | 
900.3 states that a “marketing agree- 
ment or a marketing order may be pro- 
posed by the Secretary or by any 
other person.” 

The motion by a cooperative associ- 
ation to render the entire hearing void 
and the motion by another coopera- 
tive association to reconvene the hear- - 
ing at a later date because proponent 


‘altered provisions of its proposal at 


the hearing are denied. No statutory 
or administrative rules preclude appro- 


_ priate revisions of a proposal at the 


hearing. Furthermore, the hearing 
notice stated that the purpose of the 
hearing was to receive evidence with 
respect to the economic and marketing 
conditions which relate to the pro- 
posed amendments and any appropri- 
ate modifications thereof. Thus, inter- 
ested parties were given the opportu- 
nity to modify the proposed base- 
excess plan during the course of the 
hearing to the extent that no new 
issue outside the scope of the hearing 
was raised. In fact, as described else- 
where in this decision, several handler 
witnesses did propose certain modifica- 
tions. 

Exceptors reiterated claims made at 
the hearing and in post-hearing briefs 
that a modification at the hearing of a 
provision contained in the notice of 
hearing did not allow sufficient time 
to introduce testimony in opposition 
to the modification. There was no indi- 
cation in the exceptions, however, of 
what significant market information 
may have been precluded from the 
record. In the absence of such a show- 
ing, it cannot be concluded that excep- 
tors have a valid complaint. 

Two cooperative associations 
claimed that the administrative law . 
judge erred in not dismissing the hear- 
ing on the proposed base-excess plans. 
These cooperatives maintained that 
because proponent had submitted a re- 
vision to its original proposal and the 
Department had issued a _ revised 
notice of hearing reflecting the revi- 
sion, proponent and the Department 
were involved in an ex parte communi- 
cation which is prohibited by the 
“Government in the Sunshine Act.” 

The communications which took 
place between. proponent and Depart- 
ment officials in this instance involved 
the receipt of revisions from propo- 
nent to previously submitted proposals 
and the Department’s acknowledge- 
ment of the receipt of such revisions. 
The initial proposals had been accept- 
ed by the Department for considera- 
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tion at a hearing and had been set 
forth in a hearing notice. The revised 
proposals represented modifications of 
the initial proposals that could have 
been made during the course of the 
hearing. Because such changes were 
made available to the Department 
prior to the hearing, it was possible to 
provide the industry with advance 
notice of the modifications intended to 
be supported at the hearing. In the ab- 
sence of the communications which 
took place, interested parties would 
have had to wait until the hearing to 
be made aware of the modifications. 
The communications involved were 
made a part of the record of this pro- 
ceeding. Such communications pro- 
vided no basis for dismissing the hear- 
ing and the administrative law judge 
acted properly in not doing so. Inter- 
ested parties were not disadvantaged 
through these communications but in 
fact were aided by virtue of having ad- 
vance notice of the modifications that 
the proponent cooperative was making 
in its initial proposals. This afforded 
all interested parties the opportunity 
to safeguard their interests through 
full participation in all aspects of the 
rulemaking proceeding, which is the 
very thrust of the regulations on ex 
parte communications. 

Exceptors reitereated their conten- 

_tion that the presiding officer’s rejec- 
tion of a motion to require AMPI to 
show cause why the plan should not 
be dismissed under “Government in 
the Sunshine Act” was in error. The 
views expressed by exceptors were 
fully considered in the recommended 
decision and, as noted, are without 
merit. 

One of the exceptors further stated 
that all ex parte communications be- 
tween any party and the Department 
subsequent to the hearing should be 
made available to all interested par- 
ties. A number of letters were received 
by Department officials from persons 
opposed to the base plan and from 
other individuals on behalf of persons 
opposed to the plan. Such letters and 
the Department’s replies to them have 
been made a part of the official record 


in this proceeding and are available - 


for viewing by the public. 

Counsel for a cooperative association 
objected to the Department’s failure 
to disclose the basis for its prehearing 
- conclusion that the proposed uniform 
base-excess plans would tend to effec- 
tuate the purposes of the act. Such 
disclosure, however, is not required. 

Following a public hearing, the Sec- 
retary may adopt only those proposals 
considered at the hearing that, if sup- 
ported by the record evidence, would 
tend to effectuate the purposes of the 
act. It would be useless, then, to in- 
clude in the hearing notice proposals 
that obviously would not be consistent 
with the act and thus could not be 
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adopted. For this reason, the Depart-. 
ment must make a preliminary evalua- 
tion of all proposals submitted to it for 
consideration at a hearing to deter- 
mine if the proposals would carry out 
the intent of the act. The Department 
is not required to reveal publicly the 
various considerations involved in 
making an affirmative determination 
on the proposals. It should be empha- 
sized, though that the inclusion of a 
proposal in a hearing notice in no way 
means that the proposal will be adopt- 
ed. The adoption of a proposal by the 
Secretary must be based solely on the 
evidence presented at the hearing. 

In his exceptions, counsel reiterated 
his objection to the Department’s fail- 
ure to disclose the basis for its pre- 
hearing conclusion that the uniform 
base-excess plans would tend to effec- 
tuate the purposes of the act. For the 
reasons just noted, the objection is not 
valid. 

Counsel for the cooperative associ- 
ation alleged also that §554(d) of the 
Administrative Procedure Act pre- 
cludes an employee of the Department 
who investigated the initial proposal 
and participated in the hearing from 
being involved in the subsequent deci- 
sionmaking process. This is not the 
case. There is no requirement that 
those employees involved in the deci- 
sionmaking process in a rulemaking 
proceeding must not have participated 
in other activities related to the pro- 
ceeding. 

In his exceptions, counsel restated 
his previous contention. However, he. 
provided no additional basis for such 
contention in renewing his objection. 
As indicated, Counsel’s claim is with- 
out foundation. 

Two cooperative associations and a 
handler maintained that the base- 
excess plan did not have the support 
of producers and would not be ap- 
proved if dairy farmers were to vote 
individually on the proposal. The 
record does not indicate how each pro- 
ducers feels about the proposal. Testi- 
mony at the hearing, however, indicat- 
ed that the proposal was supported by 
the proponent cooperative, which rep- 
resents a major portion of the produc- 
ers that would be affected. The act 
provides that a cooperative association 
may vote on behalf of its members. If 
a cooperative elects to vote in this 
manner, which is commonly referred 
to as “bloc voting,” the Department is 
required to accept the cooperative’s 
vote as the approval or disapproval of 
all its producer-members, even if some 
members do not support the vote. In 
this case, an affirmative vote by the 
proponent cooperative apparently 
would assure the approval of the pro- 
posed base-excess plan in all 11 mar- 
kets because proponent represents 
more than two-thirds of the producers 
in the 9 marketwide pool orders and 


three-fourths of the producers in the 2 
individual-handler pool orders. 

Exceptors reiterated contentions 
made at the hearing and in post-hear- 
ing briefs that AMPI should not be al- 
lowed to bloc vote on the base plans 
because a considerable number of its 
members are opposed to the plans. Ex- 
ceptors’ positions have been fully con- 
sidered but for the reasons just cited 
cannot be accepted. - 

An exceptor noted that the Secre- 
tary failed to consider a “Louisville” 
seasonal incentive payment plan to 


jevel production in lieu. of the base- 


excess plan. Consideration of such a 
plan was not within the scope of this 
hearing since a Louisville plan was not 
proposed by any party. 

One exceptor held that proponent 
had narrowed the scope of the statis- 
tics offered at the hearing to the point 
that proponent had not set forth a re- 
alistic, factual representation of the 
actual marketing situation. For that 
reason, exceptor requested a reopen- 
ing of the hearing “‘so that additional 
statistical material, of a broader based 
sampling, may be presented and there- 
by show that the desired effects enun- 
ciated by proponent may in fact be 
emerging through the present pro- 
gram * * *.” 

The arguments for reopening the 
hearing are not persuasive. The initial 
hearing provided ample opportunity 
for all parties to present whatever sta- 
tistics they believed would be relevant 
to the issue under consideration. Any 
reopening of the hearing would need 
to be based on a strong demonstration 
that any new information submitted 
would be of a very significant nature 
and would be likely to change the out- 
come of the proceeding. The argu- 
ments set forth in the exceptions do 
not provide such a demonstration. Ac- 
cordingly, the request to reopen the 
hearing is denied. 

In his exceptions, a party requested 
that the Department inform each pro- 
ducer prior to his voting on a base 
plan of how it intends to curb abuses 
of the base plan. Exceptor did not 
specify, however, any particular abuse 
that he believed might occur. Any 
abuses of the base plan can be re- 
viewed, of course, through the hearing 
procedure. 

This exceptor also requested a list- 
ing of all producers who might be 
voting on a base plan so that those op- 


-posed to the base-excess plan could as- 


certain the eligibility under the Act of 
each potential voter. The task of de- 
termining the eligibility of voters in 
this circumstance is delegated to the 
referendum agent whom the Secretary 
selects to conduct the vote among pro- 
ducers. Such voting eligibility is deter- 
mined in accordance with the Depart- 
ment’s rules as set forth in 7 CFR Part 
900. 
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Counsel for a cooperative which was 
opposed to the adoption of the pro- 


posed uniform base plans requested in 


his exceptions that official notice be 
taken of the following items: 

1. The Texas Milk Market Report of 
December 1977 which was published 
by the Market Administrator of the 
Texas order; 

2. Base Plans in U.S. Milk Markets: 
Development, Status, and Potential 
(Market Research Report No. 957, 
USDA, ERS); 

3. Notice by AMPI to “All Handlers 
Regulated Under Texas Marketing 
Area Order No. 1126,” dated April 22, 
1977. 

The request for official notice of the 
three items is denied. The rules gov- 
erning this proceeding specify that 
“interested persons shall be given ade- 
quate notice, at the hearing or subse- 
quent thereto, of matters so noticed 
and shall be given adequate opportuni- 
ty to show that such facts are inaccu- 
rate or are erroneously noticed.” 
Taking official notice of the above 
items in this final decision would pre- 
clude interested parties from having 
an opportunity to comment through 
exceptions on any of the information 
contained in these several items. 

‘Counsel for this cooperative also re- 
quested rulings. on 18 proposed find- 
ings of fact which he set forth in his 
post-hearing brief and which in his 
opinion were not ruled upon in the 
recommended decision. The proposed 
findings and the Department’s rulings 
are as follows: 

(1) “The base-excess plans in the 
North Texas, Red River, Lubbock- 
Plainview, Northern Louisiana, and 
New Orleans orders were discontinued 
because of excessive production de- 
pressing the blend price to the farmer 
in a ‘race for base’.”’ 

The reason why the _ base-excess 
plans were discontinued in the five 
orders were set forth in the final deci- 
sion or termination order relative to 
the discontinuation of such plans in 
the respective orders. In some cases, a 
“race for base” was indicated as a par- 
tial reason for discontinuing the base 
plan. 

(2) ‘“‘The AMPI base-excess plan for 
11 federal market orders covers pre- 
cisely an area where AMPI holds oli- 
gopolistic control of milk supply.” 

The membérs of the Southern 
Region Division of AMPI market their 
milk primarily, if not entirely, in the 
11 markets for which base-excess 
plans were proposed. The extent to 


which AMPI markets milk in the 11- 


market area was set forth specifically 
on the record. The percent of the pro- 
ducer milk marketed in each of the 11 
markets by AMPI varied from more 
than 2/3 to 100 percent of the total 
producer milk in the respective mar- 
kets. It is noted that in the Texas 
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market, where about half of the milk 
in the 11-market area is priced, there 
are a number of cooperatives as well as 
a large number of nonmember produc- 
ers. who market their milk individual- 
ly. Whether or not AMPI has “oligo- 
polistic” control of the milk supply in 
the 11-market area need not be deter- 
mined in this proceeding. 

(3) “The eleven-market area draws 
milk supply from production areas 
that serve adjoining markets which 
AMPI does not control.” 

As noted earlier, one or more of the 
11 markets draw milk from a produc- 
tion area that also serves markets out- 
side of these 11 markets. Also, the 
record indicates that one of such pro- 
duction areas serves the St. Louis- 
Ozarks market in which members of 
AMPI, according to one of its spokes- 
men, represent less than 2 percent of 
the producers on the market. 

(4) “Seasonality of milk production 
for the fluid market (spring produc- 
tion over fall) of 15 percent or less re- 
flects effective management in achiev- 
ing reasonably even production.” 

This proposed finding is discussed in 
the response to the following proposed 
finding. 

(5) “The 11-market area as a whole 
had, in 1976, seasonality of production 
of 9.5 percent, spring over fall produc- 
tion, and 13.8 percent in 1975, which 
seasonality is well within reasonable 
and achievable limits of effective man- 
agement.” 

Changes in production in the 11- 
market area from fall to spring. must 
be viewed in light of class I sales 
during such periods to gain some per- 
sepective of the problem of meeting 
the fluid milk requirements of han- 
dlers. The production changes from 
fall to spring are accentuated by some- 
what opposite swings in class I sales. 
In 1975, the relationship of average 
daily producer deliveries to the 2-year 
average of daily class I sales ranged 
from a low of 121 percent in October 
and November to a high of 144 percent 
in May. Similarly, in 1976, this rela- 
tionship ranged from 125 percent in 
November to 142 percent in April. 
Thus, it is evident that the production 
pattern in the 11-market area is not in 
line with the sales pattern of regulat- 
ed handlers. 

(6) “It is not probable that a base- 
excess plan would materially improve 
upon the present seasonality of pro- 
duction.” 

It is not possible to determine the 
extent to which producers may change 
their production pattern in respone to 
the payment incentives of a base plan. 
In the case of those producers with 
relatively level production, there is not 
likely to be much change. The record 
indicates, however, that a number of 
producers have substantially greater 
production in the spring than in the 
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fall. A base-excess plan can be expect- 
ed to provide an incentive for these 
producers to take steps to level out 
their production. 

As indicated earlier, it is recognized 
that the seasonal swings in production 
for the 11-market region are not un- 
usually severe. It must be kept in 
mind, of course, that a type of base 
plan has been operated by the propo- 
nent cooperative for a number of 
years, with the plan applying to a very 
large proportion of the producers in 
the 11 markets. This undoubtedly has 
had some leveling effect on milk pro- 
duction in this region. Because of this, 
the opportunity for a further leveling 
of production is perhaps somewhat 
less than might otherwise have been 
the case. It is desirable, of course, that 
any initiative gained toward evening 
out production not be lest. A base plan 
under the orders should maintain the 
leveling of production already 
achieved plus, encouraging further 
production changes for the markets as 
a whole, particularly since the base 
plans would apply to producers who 
have not been subject to any seasonal 
payment incentive plan. 

It also must be kept in mind that the 
production data for the 11-market 
region include data for three markets 
in which base-excess plans have been 
in effect under the orders for a 
number of years. The regional data 
thus are influenced by the leveling ef- 
fects of those three plans. 

(7) “A reasonable reserve supply of 
fluid milk over Class I sales is 15 to 20 
percent.” 

The exact amount of reserve milk 
supply needed for each of the 11 mar- 
kets, or for the 1l-market area as a 
whole, cannot be determined from this 
record. 

(8) “Reserves of fluid milk to accom- 
modate plants, receiving milk four or 
five days a week only, occasion a 14 
percent reserve for each day of non-re- 
ceipt. The cost of this reserve is of eco- 
nomic benefit to the handlers so oper- 
ating and is not a cost of marketing 
properly to be borne by producers 
through a diminution of their blend 
price.” 

It is recognized that daily balancing 
costs of this nature are properly 
chargeable to fluid milk distributors. 
Nevertheless, this does not diminish 
the desirability of encourging produc- 
ers to bring their production on a sea- 
sonal basis more in line with the fluid 
milk needs of the market. 

(9) “The 11-market area has an ade- 
quate reserve supply of fluid milk to 
meet the reasonable needs of handlers 
in the market.” 

This finding is contrary to the 
record evidence, which indicates that 
milk supplies during the fall are not 
adequate to meet the Class I demand 
of handlers. 
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(10) “AMPI does not disproportion- 
ately bear the burden of carrying the 
reserve supply for the 11-market area. 
In fact, many of the markets dominat- 
ed by AMPI draw upon reserves 
pooled upon the Texas and Wichita 
markets thereby depressing the blend 
price to nonmembers and imposing the 
burden of reserves for markets monop- 
olized by AMPI on the- nonmembers 
serving the Texas and Wichita mar- 
kets.” 


The manner in which AMPI bears a 


disproportionate -share of the reserve 
milk for the Texas market was dis- 
cussed earlier in this decision. With re- 
spect to the other point in the pro- 
posed finding, it is noted that the 
“diary farmer for other markets” pro- 
vision of the Texas order was adopted 
specifically to-assure that the Texas 
market would not carry the reserve 
milk supplies for other markets. 

(11) “The base-excess plan would 
stimulate a ‘race for base’ in the fall 
base-forming period.” 

This proposed finding was discussed 
earlier in this decision. 

(12) “Added production stimulated 

in the fall would depress the blend 
price paid in the fall causing loss of 
income to the farmers.” 
' If it is assumed that the only vari- 
able in this instance is the quantity of 
milk produced, it is true that an in- 
crease in production would lower the 
average blend price. However, this pre- 
sumably would be offset by an im- 
provement in producer pay prices in 
the spring and summer months as a 
result of less production (in response 
to the base plan incentive). 

(13) “Increased fall production will 
stimulate increased spring production 
because baseholders will strive to 
obtain full payment for the base ac- 
quired in the fall and because of natu- 
ral factors of breeding and pasturage, 
thereby depressing the blend price to 
the farmers in the spring.” 

To obtain full payment in the spring 
months for baseeearned during the fall 
months, a producer would need to pro- 
duce only as much milk in the spring 
months as he produced in the fall 
months. The base plan would provide 
a disincentive (through the payment 
of the surplus price) for any produc- 
tion in excess of a producer’s base. It 
does not follow, therefore, that an in- 
crease in fall production will necessar- 
ily result in a proportionate increase 
in spring production. 

(14) “The proposed base-excess plan 
would create an economic barrier to 
the entry of new producers except for 
entry during the months of August 
and September.” 

As indicated earlier, it is recognized 
that any base-excess plan will tend to 
provide a disincentive at certain times 
of the year for producers to come onto 
the market. 


PROPOSED RULES 


(15) “The fall of the year is the most 
expensive time for a new producer to 
enter into dairy farming.” 

Several producers testified that this 
was true in the areas in which they 
were located. In such areas, a dairy 
farmer who began operations in the 
fall months might have to make a 
large cash outlay to purchase feed for 
his cows until such time as they could 
be placed on pasture the next spring 
and until he could raise his own feed 
grains. In a “dry lot’’ operation, it does 
not seem likely that the cost of the be- 
ginning operations in the fall months 
would differ materially from begin- 
ning operations at any other time of 
the year. 

(16) “The base-excess plan would 
make it difficult for new and young 
dairy farmers to enter the dairy busi- 
ness in the 11-market area.” 

As noted earlier, there may be a. dis- 
incentive for producers to come onto 
the market at certain times of the 
year. Those disincentives apply to all 
producers whether they are new or ex- 
perienced and whether they are young 
or old. 

(17) “The base-excess plan may lend 
itself to manipulation to strengthen 


the oligopolistic control of the market- 


by AMPI.” 

The provisions of an order are in- 
tended to promote the orderly market- 
ing of milk and must carry out the 
intent of the act. If it is believed at 
any time that such provisions, includ- 
ing the base plans adopted herein, are 
not meeting these requirements, a 
review of such provisions at a hearing 
may be sought. 


(18) “In a free vote by individual 


dairy farmers, the base-excess plan 
would probably not be adopted.” 

There is no basis on the record for 
establishing that a base plan would be 
adopted or defeated if individual dairy 
farmers were permitted to cast their 
votes on the proposed amended orders. 
As pointed out elsewhere in the deci- 
sion, cooperatives have the option to 
bloc vote for their members. 

2. Order provisions implémenting 
the base-excess plan. Except for the in- 
terim provisions established for 1978 
that are described later, the base- 
excess plan adopted in this decision 
would establish a base for éach pro- 
ducer by adding the pounds of produc- 
er milk delivered by him under each of 
the 11 orders during September 
through December (the base-forming 
period) and dividing such amount by 
the number of days’ production repre- 
sented by such producer milk or by 90, 
whichever is greater. Under usual con- 
ditions, a producer would deliver milk 
throughout the base-forming period 
(122 days). It is possible that a produc- 
er would not deliver milk to any of the 
11 markets for a limited number of 
days during the base-forming period 


(perhaps because of a temporary sus- 
pension of a health permit, or ship- 
ments to a market other than the 11 | 
markets). The 32-day grace period pro- 
vided herein should accommodate 
most situations in which a producer’s 
milk would be withheld from delivery 
to one of the 11 markets. 

Requiring a producer to supply one 
or more of the 11 markets in the base- 
forming months in order to earn a full 
base provides an incentive for him to 
ship to these markets instead of other 
markets. This will tend to assure that 
sufficient milk is available to supply 
handlers in the 11 markets during the 
fall months when production is lowest 
relative to the demand for Class I 
milk. -A producer who delivers at least 
90 days’ production during the four- 
month base-forming period to the 11 
markets can be considered as being 
primarily associated with this 11- 


-market area. A producer who delivers 


less than 90 days’ production should 
have his’ base determined by dividing 
his total producer milk in the base- 
forming period by 90. This will assure 
that a producer who may have been 


supplying the Class I needs of a 


market other than the 11 markets for 
a substantial part of the base-forming 
period will receive a base that reflects 
his contribution as a producer supply- 
ing the needs of the 11 markets in 
such period. 

Dairy farmers who deliver to a plant 
that becomes a pool plant under one 
of the 11 orders after the beginning of 
the base-forming period should be as- 
signed bases in the same manner as if 
they had been producers under these 
orders during the base-forming period. 
Their bases would be calculated from 
their deliveries to that plant in the 
preceding September-December 
period. , 

It is expected that when such a 
plant acquires pool plant status it will 
add Class I sales to the market compa- 
rable to such sales in prior periods 
when it was not a pool plant. It is ap- 
propriate, therefore, that those dairy- 
men who have been supplying the 
plant have bases computed for them 
according to their deliveries to the 
plant in the base-forming period. 

As proposed by the cooperative ad- 
vocating the base plan, the months of 
September through December should 
be used as the base-forming period. It 


_ is during these months that milk pro- 


duction tends to be at its lowest level 
throughout the year. The need for en-. 
couraging more _ level production 
during this period is accentuated by 
the tendency for Class I sales to swing 
upward during this same period. 

In addition to these four months, 
January is also now being used as one 
of the base-making months under the 
Central Arkansas, Fort Smith, and 
Memphis orders. Data for the 11 mar- 
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kets for 1975 and 1976 indicate that 
milk production during January ex- 
ceeded Class I disposition by approxi- 
mately the same amount that milk 
production exceeded Class I disposi- 
tion during the months of September 
through December. Thus, the use of 
January as a base-making month 
would not be inappropriate in the 11 
markets. The production leveling ef- 
fects of a base plan, however, can be 
sufficiently achieved through the use 
of the four-month base-making period 
advocated by the proponent coopera- 
tive. Moreover, the shorter time period 
will provide producers somewhat more 
flexibility in accommodating to the 
operation of the base plan. 

The base-paying months should be 
the months of March through July. 
Presently, these months are used as 
the base-paying months under the 
Central Arkansas, Fort Smith, and 
Memphis orders. Proponent coopera- 
tive, however, supported the use of 
February through July as the base- 
paying months. 

The period of March through July is 
when milk production tends to be at 
its highest level during the year and 
when the base plan should be encour- 
aging a more level seasonal production 
pattern. This is particularly so since 
within this period there is usually a 
seasonal decline in Class I sales. 

Data for 1975 and 1976 which the co- 

‘operative relied on in support of its 
proposal does not support the use of 
February as one of the base-paying 
months. Producer receipts for such 
month on an daily basis were less than 
the daily average for each calendar 
year. There is no need to be discourag- 
ing the production of milk during this 
month. 

Producers would establish new bases 
each year. The bases would be com- 
puted by the market administrator of 
the respective orders to be effective in 
the following March through July 
(the base-paying period). By February 
10 of each year, the market adminis- 
trator would notify each producer and 
the handler reveiving his milk of the 
producer’s base. The market adminis- 
trator would notify a cooperative, if so 
requested by the cooperative, of the 
base established by its member pro- 

’ ducers. 

The recommended decision provided 
that the market administrator would 
notify each producer of his new base 
by February 1. Upon further review, it 
appears questionable whether this 
deadline can be reasonably met due to 
the large number of producers in- 
volved and the extent of the intermar- 
ket shipments of milk by individual 
producers. Accordingly, the respective 
orders should provide that the produc- 
ers must be notified of their new base 
no later than February 10. 
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Base milk would mean the producer 
milk of a producer in each month of 
March through July that is not in 
excess of an amount equal to the pro- 
ducer’s base multiplied by the number 
of days in the month. Excess milk 
would mean the producer milk of a 
producer in each month of March 
through July in excess of the produc- 
er’s base milk for the month. Excess 
milk would also include all the produc- 
er milk in March through July of a 
producer who has no base. 

Since the base a producer receives 


would be determined by the quantity ~ 


of milk shipped in the base-forming 
months, he would have an incentive to 
maximize his shipments in September 
through December. In these months 
production for the market is normally 
shortest relative to Class I needs. This 
would not be the case in the base- 
paying months when production for 
the market is substantially more than 
its fluid milk requirements. In these 
months a producer would receive, in 
effect, only the manufacturing milk 
value for his production in excess of 
his base milk. for the month and thus 
would be encouraged to limit his pro- 
duction during such period. 

The base-excess plan proposed 
herein provides that milk sold by a 
producer during March-July which is 
in excess of his base would be priced at 
the Class {lI price. The quantity of 
producer milk sold during the same 
months which does not exceed the 
producer’s base would be priced at the 


. base price. The base price for milk for 


each marketwide pool order would be 
determined by subtracting the value 
of the excess milk delivered by produc- 
ers under such order from the total 
value of all milk delivered by produc- 
ers and dividing such amount by the 
pounds of base milk delivered by pro- 
ducers. The precise level of the base 
price would depend upon the classified 
use of milk in the market and the per- 
centage of base milk in the market. 

The base price for producer milk re- 
ceived by individual handlers under 
the Memphis, Tennessee and Fort 
Smith, Arkansas orders would be de- 
termined by subtracting the total 
value of all excess milk received at the 
plant of each handler from the han- 
dler’s total obligation to producers and 
dividing such amount by the pounds 
of base milk. The base price for milk 
received by individual handlers would 
vary according to the classified use 
value of the handler’s producer milk 
and the percentage of base milk re- 
ceived by the handler. 

The base and excess prices adopted 
herein were proposed by proponent co- 
operative. A handler regulated under 
the Memphis order objected in his 
brief to the proposed method of pric- 
ing and requested that the base and 
excess prices be patterned after those 
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in the Central Arkansas, Fort Smith 
and Memphis orders. Under such 
orders the excess price is usually a 
blend of the Class III, Class II and 
Class I prices. Opponent noted that, if 
the excess price is the Class III price 
as proposed herein, the base price 
would exceed the Class I price. It was 
his position that such base price would 
be improper. 

Under the base plan provisions 
adopted herein, the base price for the 
month would exceed the Class I price 
whenever the quantity of excess milk 
is greater than the amount of produc- 
er milk utilized for Class II and Class 
III uses. However, if the quantity of 
excess milk were less than the amount 
of producer milk utilized in Class II 
and Class III uses, the base price 
would be less than the Class I price 
but would exceed the weighted aver- 
age price. ; 

Those who opposed pricing excess 
milk at the Class III price level offered 
no basis for their conclusion that a 
base price higher than the Class I 
price would be~improper. Further- 
more, pricing of excess milk at the 
Class III price will provide a greater 
incentive for a producer to even out 
his production than by pricing excess 
milk at the higher level suggested by 
opponents of the proposed pricing 
method. It is concluded, therefore, 
that excess milk should be priced at 
the Class III price level. 

An exceptor reiterated a contention 
made at the hearing and in his post- 
hearing brief that the excess price 
should be a blend of the class I, class 
II, and class III prices according to the 
pro rata use of the excess milk in such 
classes. He indicated that unless such 
change is made the base price could 
conceivably exceed the class I price. 
Exceptor held that a base price higher 
than the class lI price would be im- 
proper but failed to indicate a basis 
for such opinion. 

The arguments advanced in the ex- 
ceptions provide no basis for revising 
the recommended decision in this 
regard. 

Proponent requested that the loca- 
tion adjustment for producer milk 
apply only to the base milk delivered 
by a producer. The cooperative noted 
that the application of a location ad- 
justment to the excess price would 
reduce such price (the Class III price) 
below the value of milk in manufac- 
turing uses. Proponent contended that 
it would be inappropriate to pay pro- 
ducers less than the Class III price for 
milk. 

Milk for manufacturing uses has 
practically the same value to milk pro- 
cessors wherever located. This is re- 
flected under the order program 
through the use of a uniform surplus 
price in virtually all orders which is 
equal to the average price per hun- 


- 
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dredweight for the month of manufac- 
turing grade milk f.o.b. plants in Min- 
nesota and Wisconsin. It a location ad- 


justment were applied to the excess. 


price, it would result in an excess price 
at various plant locations that is less 
than the value of manufacturing 
grade milk delivered to those same 
plant locations. Such pricing would 
not be consistent with the location 
value of milk for manufacturing uses. 
Consequently, the location adjustment 
for producer milk should apply only to 
the base milk delivered by a producer. 

The Central Arkansas order present- 
ly provides for a 4-cent deduction in 
the computation of the excess price. 
The money accumulated from the 4- 
cent deduction is added to the produc- 
er-settlement fund reserve. 

The producer-settlement fund is a 
necessary adjunct of the Central Ar- 
kansas order and all orders with mar- 
ketwide pooling. It is maintained by 
the market administrator for the pur- 
pose of accumulating payments from 
pool handlers whose utilization of 
milk in Class I uses is in excess of the 
marketwide average. Disbursements 
from the fund are made to those pool 
handlers whose utilization of milk in 
Class I uses is less than the mar- 
ketwide average. A portion of the 
funds accumulated (4 to 5 cents per 
hundredweight) is retained each 
month as a reserve. This reserve is 
maintained to provide funds for the 
market administrator to pay handlers 
in the event an audit adjustment, for 
example, results in money due a han- 
dler. . 

It is concluded that a reserve deduc- 
tion of 4 to 5 cents should continue to 
apply to each hundredweight of base 
milk under the Central Arkansas 
order. The same deduction should 
apply to base milk under the other 
marketwide pool orders under consid- 
eration. There is no need, however, to 
apply a 4-cent deduction, as under the 
Central Arkansas order, in computing 
the excess price under such orders. In 
most instances excess milk will be clas- 
sified as Class III milk. The 4-cent re- 
duction could result in excess milk 
being priced to the producer, in effect, 
at less than the Class III price under 
the order. There is no justification on 
this record for pricing any. milk at less 
than the Class III price. 

Proponent proposed that the base 
transfer rules of the base-excess plan 
permit the transfer of all or any part 
of the base by a producer only in the 
event of death of the baseholder or 
upon termination of milk production 
and the complete dispersal of the 
herd. In the case of a jointly held 
base, it was proposed that, upon termi- 
nation of the joint ownership, the base 
be apportioned among the joint hold- 
ers. 
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Limitations on base transfers are 
necessary, according to proponent, to 
prevent circumvention of the purpose 
of the base plan and to insure that the 
plan will provide producers with the 
incentive to increase their production 
of milk during the _ base-forming 
months. Proponent indicated that the 
proposed base transfer rules are not 
intended to prevent a producer who 
transfers his base upon the complete 
dispersal of his herd from immediately 
resuming production in the same or 
another area. Such producer would be 
free to reenter production and earn. a 
base during the next base-forming 
period. Proponent noted that if the 
producer should reenter production 
during any period other than the base- 
forming period, then all milk that he 
markets would be priced as excess 
milk. 

One handler and a cooperative asso- 
ciation proposed that producers be 
permitted to transfer any portion of 
their base to other producers at any 
time. ; 

Bases should be transferable in their 
entirety or in amounts of not less than 
100 pounds (unless the transfer in- 
volves the remaining portion of such 
base). Such transfer, which could be 
made from one market to another, will 
facilitate the transfer of property 
when a baseholder dies or when the 
farm of a baseholder is sold. In addi- 
tion, the transfer of base will facilitate 
adjustments by those producers desir- 
ing to expand or contract their oper- 
ations and will make it easier for new 
producers -to enter the market during 
the base-paying period. 

A 100-pound minimum on transfers 
of base is provided herein (unless the 
transfer involves the remaining por- 
tion of a producer’s base) as a means 
of limiting the administrative work 
that could be connected with the fre- 
quent transfer of only a few pounds of 
base for a producer. The transfer of 
such minimum amounts would provide 
only minimal benefit for the producers 
involved and increase the cost of ad- 
ministering the program. The 100- 
pound minimum herein provided will 
aid in reducing the administrative ex- 
pense involved in the transfer of bases 
without limiting to any significant 
extent the practical transferability of 
bases among producers. ; 

As provided herein, a base may be 
transferred to be effective on the first 
day of the month following the date 
on which an application for such 
transfer is received by the market ad- 
ministrator. Such application would be 
required to be on a form approved by 
the market administrator and signed 
by a baseholder or his heirs and the 
person to whom the base is to be 
transferred. If a base is held jointly, it 
would be.required that the application 
be signed by all joint holders or their 


heirs. These provisions will minimize 
the possibility of a misunderstanding 
between the parties involved concern- 
ing transfers. 

The base established by a partner- 
ship may be divided between partners 
on any basis agreed on in writing by 
them if written notification of the 
agreed upon division, signed by each 
partner, is received by the market ad- 
ministrator prior to the first ‘day of 
the month ‘in which the division is to 
be effective. This will facilitate the di- 
vision of the assets of a partnership 
that is dissolved during the base- 
paying period. The division of the base 
will in no way affect the total quantity 
of base milk in the pool, irrespective of 
the manner in which the division of 
the base is made between the partners. 

Bases assigned to producers who 
supplied a plant which was not a pool 
plant under one of the 11 markets in 
the base-forming period but which be- 
comes a pool plant prior to or during 
the following base-paying period 
should not be transferable. Such re- 
striction is necssary to deal with those 
instances in which a plant regularly 
associated with another market be- 
comes regulated under one of the 11 
orders for only a single or several 
months before shifting back to the 
originating market or to another 
market outside the 1l-market area 
under consideration. In those in- 
stances in which a plant becomes 
newly regulated and remains as a pool 
plant during all of the base-paying 
period, the producers delivering to 
that plant would want to retain their 
bases in order to receive a base price 
for such milk. If, however, the plant 
were to lose its pool plant status 
before the end of the base-paying 
period, producers delivering milk to 
such plant would have no need for the 
bases and would offer such bases for 
sale. It would not be appropriate to 
permit the transfer of bases in such in- 
stance snce Class I sales in the market 
would be reduced by the amount of 
the plant’s Class I sales in the month 
the plant lost its pool plant status 
while the aggregate producer bases for 
the month would remain inflated by 
the bases that had been assigned to 
the producers associated with such 
plant. If producers were permitted to 
purchase such bases, they would bene- 
fit by receiving a greater share of the 
value associated with the Class I sales 
in these 11 markets at the expense of 
other producers in these markets who 
did not choose to buy addtional base. _ . 

AMPI excepted to the base rules 
adopted in the recommended decision. 
The cooperative argued that the un- 
limited transfer of base would frus- 
trate the purpose and objective of the 
base plan by reducing the incentive for 
producers to increase production 
during the base-forming period and 
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would enable producers to circumvent 
‘the base plan and other order provi- 
sions. In particular, AMPI stated that 
“producers with wide seasonal produc- 
tion patterns who fail to increase pro- 
duction during the _  base-forming 
months will be able to cover and 
market as base milk all or part of their 
excess production by simply purchas- 
ing sufficient base from other produc- 
ers.”’ 4 

It is possible that some producers 
will make little or no attempt to alter 
their seasonal production pattern but 
instead will purchase additional base 
to cover what otherwise would. be 
“excess” production. It would be large- 
ly a matter of economics, of course, as 
to whether a producer is better off to 
build his own base or purchase base. 
The more that producers choose not 
to build their bases but rely instead on 
purchased base, the more likely that 
the value of base will increase. This 
should dampen any substantial reli- 
ance on purchased base and, thus, give 
producers a greater incentive to. build 
their own base rather than buy it. 

AMPI also argues that the unlimited 
transfer of base will encourage produc- 
ers to transfer their bases to other 
producers during March through July 
and market their milk to plants regu- 
lated under orders outside of the 11- 
market area where they would be able 
to receive the blend price for all their 
milk. Moreover, AMPI states, a coop- 
erative could organize the transfer of 
base of its members to other members 
having excess milk. The cooperative 
could then market the milk of the 
members from whom base was trans- 
ferred to plants regulated under non- 
base-excess orders. Thus, it is argued, 
the cooperative would be able to draw 
the base price on more of its member 
milk being marketed under the 11 
base-excess plan orders than would 
otherwise be the case, while at the 
same time depressing the blend price 
levels under the other orders. 

It is recognized that the potential 
for these situations exists. From a 
practical standpoint, however, it is 
questionable whether much milk 
would shift to markets outside the 11- 
market area during the March-July 
period. This is the time in most mar- 
kets when handlers are seeking ways 
to dispose of milk that is surplus to 
their fluid needs rather than seeking 
additional supplies. Presumably, there 
would be little opportunity for cooper- 
atives or individual producers in the 
11-market area to find continuing out- 
lets for milk in outside markets. 

Another possible problem cited by 
AMPI is that the unlimited transfer of 
bases could nullify the “dairy farmer 
for other markets” provision of the 
Texas order. In short, that order pro- 
vides that if a dairy farmer is not a 
“producer” under the order through- 
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out the months of ‘September through 


November he cannot qualify as a ‘“‘pro- 


ducer” under the order during the fol- 
lowing months of February through 
July. It is claimed by AMPI, however, 
that a person who could not qualify as 
a producer under the Texas order in 
this situation nevertheless could have 
earned a base under that order in the 
fall months which he could sell to pro- 
ducers. on the Texas market. The co- 
operative contends that the sale of 
base in this case would undermine the 
purpose of the “dairy farmer for other 
markets” provision. 

The purpose of the “dairy farmer 
for other markets” provision is to keep 
milk not regularly associated with the 
Texas market from being “dumped” 
there in the heavy production months 
when the milk is not needed else- 
where. The base transfer provisions 
adopted herein would not nullify this 
basic purpose. In most cases, dairy 
farmers who were not on the Texas 
market during the entire September- 
November period still would not be 
able to have their milk pooled under 
the Texas order during the February- 
July period. 

A final argument made by AMPI is 
that a cooperative, such -as_ itself, 
whose members supplied 100 percent 
of the producer milk pooled under one 
of the 11 base-excess plan orders could 
circumvent the provisions by arrang- 
ing for the transfer of base from those 
producers to members with excess pro- 
duction on one or more of the other 10 
orders. In that event, it was claimed, 
the cooperative representing 100 per- 
cent of the producer milk under the 
order. would continue to draw the 
same total dollar value on member 
milk marketed under that order 
during March through July, while at 
the same time increasing its members’ 
total returns under the other orders 
where the cooperative represents less 
than 100 percent of the producers. 

There is no doubt that AMPI could 
arrange for the transfer of base among 
its members on the 11 markets in the 
manner described so as to enhance its 
returns at the expense of other pro- 
ducers. However, if this were to occur, 


the purpose of the base plan in the af-. 


fected markets would be seriously un- 
dermined. The continued use of the 
base plans in this case would need to 
be seriously questioned. 

In his exceptions, a handler urged 
that an individual dairy farmer who 
shifts from outside the 11-market area 
to one of the 11 markets during any of 
the months of October through July 
be accorded a full base. This presum- 
ably would parallel the arrangement 
adopted herein whereby a producer 
who is associated with a plant that be- 
comes newly pooled under one of the 
11 orders during such month would be 
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accorded a fuil base, as determined 
from prior marketings. 

This situation is not comparable to 
one in which a dairy farmer becomes a 
new producer on one of the 11 markets 
as a result of a plant shifting from one 
market to another. In such instance, 
the plant that becomes newly regulat- 
ed adds Class I sales to the market. It 
is appropriate that the producers sup- 
plying such plant should receive bases 
based upon their delivery of milk 
during the immediately prior base- 
making period. : 

This should not be the case with 
producers who may come onto the 
market on an individual basis. As pro- 
vided herein, such a producer who 
enters one of the 11 markets during 
the period of October-December will 
earn a base proportionate to the 
number of days that he delivers milk 
during the 3-month period, i.e. his 
total deliveries would be divided by 90 
days. A producer who enters the 
market during the period of January- 
July will not earn a base at all. This in 
in recognitiqn of the fact that such 
producer would be entering the 
market during a period when addition- 
al milk is normally not needed to 
supply the fluid market. 

It is necessary that the reporting 


‘sections of .the orders be revised to re- 


quire handlers under the 11 orders to 
submit reports to the market adminis- 
trator of the amounts of producer 
milk and base milk received from each 
producer at each plant location. Coop- 
erative associations in their role as 
handlers should report the quantities 
of producer milk and base milk deliv- 
ered by their members to each pool 
plant and non-pool plant under the re- 
spective order as well as the producer 
milk deliveries of each member under 
the other 10 orders. The reporting by 
cooperatives under each of the orders 
of individual member deliveries in the 
11 markets will facilitate the computa- 
tion under the individual orders of the 
base milk of members delivering milk 
under more than one order. 

Because of the time required to com- 
plete the remaining procedures in this 
proceeding, the proposed amended 
orders adopted herein, if approved by 
producers, could not be made effective 
until October 1, 1978. Therefore, it is 
necessary to provide a shorter base- 
making period for 1978 than would 
otherwise be the case. As provided 
herein, a base for each producer would 
be established by adding the pounds of 
producer milk delivered by him under 
each of the 11 orders during October 
through December 1978 and dividing 
such amount by the number of days’ 
production represented by such pro- 
ducer milk or by 60, whichever is 
greater. The base established for each 
producer during the October-Decem- 
ber 1978 period would then be used in 
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determining the payments to produc- 
ers during the base-paying months of 
March through July 1979. 


RULINGS ON PROPOSED FINDINGS AND 
CONCLUSIONS 


Briefs and proposed findings and 
conclusions were filed on behalf of cer- 
tain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were consid- 
ered in making the findings and con- 
clusions set forth above. To the extent 
that the suggested findings and con- 
clusions filed by interested parties are 
inconsistent with the findings and con- 
clusions set forth herein, the requests 
to make such findings or reach such 
conclusions are denied for the reasons 
previously stated in this decision. 


GENERAL FINDINGS 


The following findings and determi- 
nations are made for each of the 
orders in this proceeding. They sup- 
plement those that were made when 
the orders were first issued and when 
they were amended. The previous 
findings and determinations are 
hereby ratified and confirmed, except 
where they may conflict with those set 
forth below. 

(a) The tentative marketing agree- 
ment and the order, as hereby pro- 
posed to be amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of 
the act; : 

(b) The parity prices of milk as de- 
termined pursuant to section 2 of the 
act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk-in the marketing 
area, and the minimum prices speci- 
fied in the tentative marketing agree- 
ment and the order, as hereby pro- 
posed to be amended, are such prices 
as will reflect the aforesaid factors, 
insure a sufficient quantity of pure 
and wholesome milk, and be in the 
public interest; and 

(c) The tentative marketing agree- 
ment and the order, as hereby pro- 
posed to be amended, will regulate the 
handling of milk in the same manner 
as, and will be applicable only to per- 
sons in the respective classes of indus- 
trial and commercial activity specified 
in, a marketing agreement upon which 
a hearing has been held. 


RULINGS ON EXCEPTIONS 


In arriving at the findings and con- 
clusions, and the regulatory provisions 
of this decision, each of the exceptions 
received was carefully and fully con- 
sidered in conjunction with the record 
evidence. To the extent that the find- 
ings and conclusions, and the regula- 
tory provisions of this decision are at 
variance with any of the exceptions, 
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such exceptions are hereby overruled 
for the reasons previously stated in 
this decision. 


MARKETING AGREEMENT AND ORDER 


Annexed hereto and made a part 
hereof are two documents, a Market- 
ing Agreement regulating the han- 
dling of milk, and an Order amending 
the orders regulating the handling of 
milk in the marketing areas specified 
above, which have been decided upon 
as the detailed and appropriate means 
of effectuating the foregoing conclu- 
sions. 

It is hereby ordered, That this entire 
decision, except the attached market- 
ing agreement, be published in the 


* FEDERAL REGISTER. The regulatory pro- 


visions of the marketing agreement 
are identical with those contained in 
the orders as hereby proposed to be 
amended by the attached order which 
is published with this decision. 


REFERENDUM ORDER TO DETERMINE 
‘PRODUCER APPROVAL; DETERMINATION 
OF REPRESENTATIVE PERIOD; AND DES- 
IGNATION OF REFERENDUM AGENTS 


It is hereby directed that referenda 
be conducted and completed on or 
before the 30th day from the date this 
decision is issued, in accordance with 
the procedure for the conduct of refer- 
enda (7 CFR 900.300 et seq.), to deter- 
mine whether the issuance of each of 
the attached orders as amended and as 
hereby proposed to be amended, regu- 
lating the handling of milk in each of 
the aforesaid marketing areas, is ap- 
proved or favored by producers, as de- 
fined under the terms of each of the 
orders (as amended and as hereby pro- 
posed to be amended), who during the 
representative period were engaged in 


‘the production of milk for sale within 


the aforesaid marketing area. 
The representative period for the 
conduct of such referenda is hereby 


- determined to be January 1978. 


The agents of the Secretary to con- 
duct such referenda are hereby desig- 
nated to be Richard E. Arnold for 
Parts 1071, 1073, 1104, 1106, 1120, 
1132, and 1138; C. E. Dunham for Part 
1126; and Charles S. McDonald for 
Parts 1097, 1102, and 1108. 

(An Impact Analysis relative to this deci- 
sion is available from the Deputy Adminis- 


trator for Marketing Program Operations, 
Agricultural Marketing Service.) 


Dated: July 23, 1978. 
P. R. “Bossy” SMITH, 


Assistant Secretary for 
Marketing Services. 


Order ' amending the orders, regulat- 
ing the handling of milk in the Neosho 


‘This order shall not become effective 
unless and until the requirements of 
$900.14 of the rules of practice and proce- 
dure governing: proceedings to formulate 

- marketing agreements and marketing orders 
have been met. 


Valley, Wichita, Kans.; Memphis, 
Tenn., Eort Smith, Ark.; Red River 
Valley, Oklahoma Metropolitan, Cen- 
tral Arkansas, Lubbock-Plainview, 
Tex.; Rio Grande Valley, Texas Pan- 
handle, and Texas marketing areas. 


FINDINGS AND DETERMINATIONS 


The findings and determinations 
hereinafter set forth are supplemen- 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of each 
of the aforesaid orders and of the pre- 
viously issued amendments thereto; 
and all of said previous findings and 
determinations are hereby ratified and 
affirmed, except insofar as such find- 
ings and determinations may be in 
conflict with the findings and determi- 
nations set forth herein. 

(a) Findings. A public hearing was 


_held upon certain proposed amend- 


ments to the tentative marketing 
agreements and to the orders regulat- 
ing the handling of milk in the afore- 
said marketing areas. The hearing was 
held pursuant to the provisions of the 
Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 
et seq.), and the applicable rules of 
practice and procedure (7 CFR Part 
900). 

Upon the basis of the evidence intro- 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said orders as hereby amend- 
ed, and all of the terms and condi- 
tions, thereof, will tend to effectuate 
the declared policy of the act; 

(2) The parity prices of milk, as de- 
termined pursuant to section 2 of the 
act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk in the said marketing 
areas, and the minimum prices speci- 
fied in the orders as hereby amended, 
are such prices as will reflect the 
aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(3) The said orders as hereby amend- 
ed regulate the handling of milk in the 
same manner as, and are applicable 
only to persons in the respective 
classes of industrial or commercial ac- 
tivity specified in, a marketing agree- 
ment upon which a hearing has been 
held. 

Order relative to handling. It is 
therefore ordered that on and after 
the effective date hereof the handling 
of milk in the aforesaid marketing 
areas shall be in conformity to and in 
compliance with the terms and condi- 
tions of each of the orders, as amend- 
ed, and as hereby amended, as follows: 

The provisions of the proposed mar- 
keting agreement and order amending 
the orders contained in the recom- 
mended decision issued by the Deputy 
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Administrator, Program Operations, 
on December 20, 1977, and published 
in the FEDERAL REGISTER on December 
29, 1977 (42 FR 65088) shall be and are 
the terms and provisions of this order, 
amending the orders, and are set forth 
in full herein with the following modi- 
fications: 

1. In section 90 of all 11 orders, a 
non-substantive, clarifying change in 
language has been made. 

2. Sections 92 (a) and (b) of all 11 
orders have been revised. 

3. In section 94 of all 11 orders, the 
announcement of base has_ been 
changed from February 1 to February 
10. 


PART 1071—MiILK IN THE NEOSHO VALLEY 
MARKETING AREA 


1. In $1071.31, paragraph (a) (2) and 
(4) is revised as follows: 


§1071.31 Payroll reports. 


(a) set 

(2) The total pounds of milk received 
from such producer and during the 
~months of March through July the 
pounds of base milk; 


* * 2 * * 


(4) The price per hundredweight 
(during the months of March through 
July the price per. hundredweight for 
base milk and for excess milk), the 
gross amount due, the amount and 
nature of any deductions, and the net 
amount paid. 


2. In §1071.32, paragraph (b) is re- 
vised and a new paragraph (c) is added 
to read as follows: 


§1071.32 Other reports. 


s * . * * 


(b) In addition to the reports re- 
quired pursuant to paragraphs (a) and 
(c) of this section and §§1071.30 and 
1071.31, each handler shall report 
such other information as.the market 
administrator deems necessary to 
verify or establish such handler’s obli- 
gation under the order. 

(c) Each handler who receives milk 
from producers shall report to the 
market administrator on or before the 
ith day after the end of each of the 
months of March through July the 
following information: 

(1) The name and address or other 
appropriate identification of each pro- 
ducer; and 

(2) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
plant) under any of the orders speci- 
fied in § 1071.92. 

3. Section 1071.61 is revised as fol- 
lows: 
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§ 1071.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk of 3.5 percent butterfat con- 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to $1071.60 
for all handlers who filed the reports 
prescribed by $1071.30 for the month 
and who made the payments pursuant 
to §§1071.71 and 1071.73 for the pre- 
ceding month; 

(2) Add an amount equal to the total 
value of the location adjustments com- 
puted pursuant to § 1071.75; 

(3) Add an amount equal to not less 
than one-half of the unobligated bal- 
ance in the producer-settlement fund; 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a)(1) of this section by 5 
cents; 

(5) Divide the resulting amount by 
the sum of the following for all han- 
dlers included in these computations: 

(i) The total hundredweight of pro- 
ducer milk; and 

dii) The total hundredweight for 
which a value is computed pursuant to 
§ 1071.60(f); and ; 

(6) Subtract not less than 4 cents 
nor more than 5 cents per hundred- 
weight. 

(b) For each of the months of March 
through July, the market administra- 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graphs (a) (1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)(ii) 
of this section by the weighted aver- 


_ age price; 


(ii) Subtract an amount computed 
by multiplying the uniform price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. 

4. Section 1071.62 is revised as fol- 
lows: 
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§ 1071.62 Announcement of uniform prices 
and butterfat differential. 


The market administrator shall an- 
nounce publicly on or before: 

(a) The 5th day after the end of 
each month the butterfat differential 
for such month; and 

(b) The 12th day after the end of 
each month the applicable uniform 
prices for such month. 


$1071.71 [Amended] 


5. Section 1071.71(a)(2)(i) is amend- 
ed by changing the word “price” to 
“prices.” 

6. Section 1071.71(a)(2)(ii) is amend- 
ed by changing the words “uniform 
price” to “weighted average price.” 

7. In §1071.73, the introductory text 
of paragraph (b) is revised as follows: 


§ 1071.73 Payments to producers and to 
cooperative associations. 


* * * * = 


(b) On or before the 17th day after 
the end of each delivery period, for all 
milk (or base milk and excess milk) re- 
ceived during such delivery period 
from such producer at not less than 
the applicable uniform price(s) for 
such delivery period subject to the fol- 
lowing adjustments: 


§ 1071.74 [Amended] 


8. Section 1071.74 is amended by 
changing the words “uniform price” to 
“uniform prices.” 

9. Section 1071.75 is revised as fol- 
lows: ; 


§ 1071.75 Plant location adjustments for 
producers and on nonpoo!l milk. 


(a) For producer milk received at a 
pool plant the uniform price and the 
uniform price for base milk shall be 
adjusted according to the location of 
the pool plant at the rates set forth in 
§ 1071.52. 

(b) The weighted average price ap- 
plicable to other source milk shall be 
adjusted at the rates set forth in 
§ 1071.52, except that the adjusted 
weighted average price plus 5 cents 
shall not be less than the Class III 
price. 


§ 1071.76 [Amended] 


10. Section 1071.76(a)(4) is amended 
by changing the words “uniform 
price” wherever they appear to 
“weighted average price.” 

11. A new center head ‘‘Base-Excess 
Plan” and five new sections (§§ 1071.90 
through 1071.94) are added immedi- 
ately following § 1071.86 as follows: 
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BASE-EXcEss PLAN 


§ 1071.90 Base milk. 


“Base milk’ means the producer 
milk of a producer under all of the 
orders specified in § 1071.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the numberof days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1071.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1071.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
_ milk under all of the orders specified 

in § 1071.92 that is delivered under this 
order at each respective plant location. 


§ 1071.91 Excess milk. 


“Excess milk” means the producer 
milk of a producer in each of the 
months of March through July that is 
in cess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1071.92. 


§ 1071.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Valley; Oklahoma Metro- 
politan; Memphis, Tenn.; Fort Smith, 
Ark.; Central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle;-and Rio Grande Valley marketing 
areas (Parts 1071, 1073, 1104, 1106, 
1097, 1102, 1108, 1126, 1120, 1132, and 
1138, respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of days’ production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 
That any base that is based on milk 
deliveries during 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 
ducer, in the manner previously de- 
scribed in this paragraph, during the 
period of October through December 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 


PROPOSED RULES 


the orders specified in paragraph (a) 


of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant were a 
pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


§ 1071.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 


base), effective on the first day of the . 


month following the date on which an 
application for such transfer is re- 
ceived by the market. administrator. 


Such application shall be on a form: 


approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. 


§ 1071.94 Announcement of . established 
bases. 


On or before February 10 of each 
year the market administrator shall 


notify each producer, the handler re- . 


ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


1071.121 [Amended] 


12. Section 1071.121(b) is amended 
by changing all references’ to 
“§ 1071.61(d)” to read “‘§ 1071.61(a)(4).” 


PART 1073—MiLK IN THE WICHITA, KANS., 
MARKETING AREA 


1. In § 1073.31, paragraph (a) (2) and 
(4) is revised as follows: 


"$1073.31 Payroll reports. 


(a) ss *. 

(2) The total pounds of milk received 
from such producer and during the 
months of March through: July the 
pounds of base milk; 


* * * * + 


(4) The price per hundredweight 
(during the months of March through 
July the price per hundredweight for 
base milk and for excess milk), the 
gross amount due, the amount and 


nature of any deductions, and the net 
amount paid. 


* * * * * 


2. Section 1073.32 is revised as fol- 
lows: 


§ 1073.32 Other reports. 


(a) Each handler who receives milk 
from producers shall report to the 
market administrator on or before the 
8th day after the end of each of the 
months of March through July the 
following information. 

(1) The name and address or other 
appropriate identification of each pro- 
ducer; and 

(2) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
plant) under any of the orders speci- 
fied in § 1073.92. 

(b) In addition to the reports re- 
quired pursuant to paragraph (a) of 
this section and §§ 1073.30 and 1073.31, 
each handler shall report such other 
information as the market administra- 


‘tor deems necessary to verify or estab-- 


lish such handler’s obligation under 
the order. 


3. Section 1073.61 is revised as fol- 
lows: 


§ 1073.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). : 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
of milk of 3.5 percent butterfat con- 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to § 1073.60 
for all handlers who filed the reports 
prescribed by § 1073.30 for the month 
and who made the payments pursuant 
to § 1073.71 for the preceding month; 

(2) Deduct the amount of the plus 
adjustments and add the amount of 
the minus adjustments, which are ap- 
plicable pursuant to § 1073.75; 

(3) Add an amount equal to not less 
than one-half of the unobligated bal- 
ance in the producer-settlement fund; 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk in¢luded pursuant to 
paragraph (a)(1) of this section by 5 
cents; 3 

(5) Divide the resulting amount by 
the sum of the following for all han- 
dlers included in these computations: 

(i) The total hundredweight of pro- 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1073.60(f); and 
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(6) Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. - 

(2) Compute the uniform price for 
’ base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 


graph (a)(1) through (4) of this sec- 


tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)ii) 
of this section by the weighted aver- 
age price; 

(ii) Subtract an amount computed 
by multiplying the uniform price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; and 
’ (iv) Subtract not less than 4 cents 
nor more than 5 cents. 

4. Section 1073.62 is revised as fol- 
lows: 


§ 1073.62 Announcement of ~ uniform 
prices and butterfat differential. 


The market administrator shall an- 
nounce publicly on or before: 

(a) The 5th day after the end of 
each month the butterfat differential 
for such month; and 

(b) the 12th day after the end of 
each month the applicable uniform 
prices for such month. 


§ 1073.71 [Amtended] 


5. Section 1073.71(a)(2)(i) is amend- 
ed by changing the word “price” to 
“prices.” 

6. Section 1073.71(a)(2)(ii) is amend- 
ed by changing the words “uniform 
price” to “weighted average price.” 

7. In §1073.73 paragraphs (a) and 
(d)(2) are revised as follows: 


§ 1073.73 Payments to producers and to 
cooperative associations. 


* s * ” * 


(a) On or before the second working 
day following the 12th day after the 
end of the month during which the 
milk was received, to each producer 
for whom payment is not made pursu- 
ant to paragraph (c) of this section, at 
not less than the uniform price(s) 
computed for such producer’s deliv- 
eries of milk (or base milk and excess 
milk) adjusted by the butterfat differ- 
ential and location adjustments com- 
puted pursuant to §§1073.74 and 
1073.75, and less the amount of the 
payment made pursuant to paragraph 
(b) of this section. If by such date 


PROPOSED RULES 


such handler has not received full pay- 
ment pursuant to § 1073.72, he may 
reduce his total payments uniformly 
to all producers by not more than the 
amount of the reduction in payment 
by the market administrator. He shall, 
however, complete such payments pur- 
suant to this paragraph not later than 
the date for making such payments 
next following receipt of the balance 
from the market administrator: 


~ * * * 


(d) ees 

(2) In making final settlement, the 
value of such milk at the appropriate 
uniform prices adjusted pursuant to 
§§ 1073.74 and 1073.75, less payment 
made pursuant to paragraph (d)(1) of 


this section. 


§ 1073.74 [Amended] 


8. Section 1073.74 is amended by 
changing the words “uniform price” to 
“uniform prices.” 


9. Section 1073.75 is revised as fol- 
lows: 


§ 1073.75 Plant location adjustments for 
producers and on nonpool milk. 


(a) For producer milk received at 
plants located outside Zone 1 the uni- 
form price and the uniform price for 
base milk shall be increased or de- 
creased by an adjustment for each 
such plant at the rates specified in 
§ 1073.52(a). 

(b) For purposes of computations 
pursuant to §§1073.71(a)(2)ii) and 
1073.72, the weighted average price 
shall be adjusted at the rates set forth 
in § 1073.52, applicable at the location 
of the nonpool plant(s) from which 
the milk was received, except that the 
adjusted weighted average price plus 5 
cents shall not be less than the Class 
III price. 


§ 1073.76 [Amended] 


10. Section 1073.76(a)(4) is amended 
by changing the words “uniform 
price’ wherever they appear to 
“weighted average price.” 

11. A new center head ‘‘Base-Excess 
Plan” and five new sections (§§ 1073.90 
through 1073.94) are added immedi- 
ately following § 1073.86 as follows: 


BAsE-EXCESS PLAN 


§ 1073.90 . Base milk. 
“Base milk” means the producer 


‘milk of a producer. under all of the 


orders specified in § 1073.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1073.92) from the 
same producer during the month by a 
handler regulated under this order 
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and by a handler fully regulated under 
any other order specified in § 1073.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1073.92 that is delivered under this 
order at each respective plant location 


§ 1073.91 Excess milk. 


“Excess milk” means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1073.92. 


§ 1073.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Valley; Oklahoma Metro- 
politan; Memphis, Tenn.; Fort Smith, 
Ark.; Central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle; and Rio Grande Valley marketing 
areas (Parts 1071, 1073, 1104, 1106, 
1097, 1102, 1108, 1126, 1120, 1132, and 
1138, respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of days’ production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 
That any base that is based on milk 
deliveries during 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 
ducer, in the manner previously de- 
scribed in this paragraph, during the 
period of October through December 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant were a 
pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


§ 1073.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
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base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated,. the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 


the month on which such division is to - 


be effective. 


§ 1073.94 Announcement of established 
bases. : 
On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§ 1073.121 [Amended] 


12. Section 1073.121(b) is amended 
by changing all _ references’ to 
“§ 1073.61(d)” to read “§ 1073.61(a)(4).” 


PART 1097—MiILK IN THE MEMPHIS, 
TENN., MARKETING AREA 


1. In § 1097.31, paragraph (a)(3) is re- 
vised as follows: 


§ 1097.31 Payroll reports. 
(a) ss & 


(3) The total pounds of milk received 
from such producer and for the 


months of March through July the - 


total pounds of milk and the pounds 
of base milk of such producer deliv- 
ered to each fluid milk (pool) plant 
(and diverted to each plant that is not 
a fluid milk [pool] plant) under any of 
the orders specified in § 1097.92; 


* + ~ = * 


2. Section 1097.61, paragraph (b) is 
revised as follows: | 


§ 1097.61 Computation of uniform price 
for each handler (including uniform 
prices for base milk and excess milk). 


» * = a * 


(b) For each month of March 
through July, the market administra- 
tor shall compute for each handler 
with respect to producer milk, a uni- 
form price for base milk and for excess 
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milk, each of 3.5 percent butterfat 
content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graph (a)(1) through (4) of this sec- 
tion subtract, for each handler, an 
amount computed by multiplying the 
uniform price for excess milk for the 
month times the hundredweight of 
excess milk received by such handler 
as producer milk and bulk milk re- 
ceived from a handler described in 
§1097.9(c); and 

(ii) Divide’ the resulting amount by 
the total hundredweight of such han- 
dler’s base milk and deduct any frac- 
tion of a cent. 


3. Section § 1097.75 is revised as fol- 
lows: 


§ 1097.75 Plant location adjustments for 
producers. 


In making payment pursuant to 
§ 1097.73, for milk received the uni- 
form price and the uniform price for 
base milk shall be adjusted according 
to the location of the fluid milk plant 
where such milk was received at the 
rate provided pursuant to § 1097.52. 


4. Section 1097.90 is revised .as fol- 
lows: 


§ 1097.90 Base milk. 


“Base milk” means the producer 
milk of a producer under all of the 
orders specified in § 1097.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 


producer milk (as defined under any- 


order specified in § 1097.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1097.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 


* milk under all of the orders specified 


in § 1097.92 that is deliyered under this 
order at each respective plant location. 


5. Section 1097.91 is revised as fol- 
lows: P , 


§ 1097.91 Excess milk. 

“Excess milk” means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1097.92. - 


6. Section 1097.92 is revised as fol- 
lows: 


§ 1097.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the toal pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Valley; Oklahoma Metro- 
politan; Memphis, Tenn.; Fort Smith, 
Ark.; Central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle; and Rio Grande Valley marketing 


areas (Parts 1071, 1073, 1104, 1106, - 


1097, 1102, 1108, 1126, 1120, 1132, and 
1138, respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of days’ production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 
That: any base that is based on milk 
deliveries during 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 
ducer, in the manner previously de- 
scribed in this paragraph, during the 
period of October through December 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph -(a) 
of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant were a 
pool plant: under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. — 


7. Section 1097.93 is revised as fol- 
lows: 


§ 1097.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be ‘on a form 
approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
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signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. . 


8. Section 1097.94 is revised as fol- 
lows: 


§ 1097.94 Announcement of established 
bases. - 


On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§ 1097.95 [Revoked] 
9. Section 1097.95 is revoked. 


PART 1102—MiILK IN THE FORT SMITH, ARK., 
MARKETING AREA 


1. In $1102.31, paragraphs (b) and 
(d) are revised as follows: 


§ 1102.32 Payroll reports. 


- 


* * * * * 


(b) The total pounds of milk re- 
ceived from such producer and during 
the months of March through July 
the pounds of base milk; 


* * * * * 


(d) The price per hundredweight 
(during the months of March through 
July the price per hundredweight for 
base milk and for excess milk), the 
gross amount due, the amount and 
nature of any deductions, and the net 
amount paid. 


2. In § 1102.32, paragraph (a)(2) is re- 
vised as follows: 


§ 1102.32 Other reports. 


(a) ss 

(2) The total pounds of milk and 
butterfat and the pounds of base milk 
of such producer delivered to each ap- 
proved (pool) plant (and diverted to 
each plant that is not an approved 
[pool] plant) under any of the orders 
specified in § 1102.92. 


* * * * * 


3. In §1102.61, paragraph (b) is re- 
vised as follows: 


§ 1102.61 Computation of uniform price 
for each handler (including uniform 
prices for base milk and excess milk). 


* + * * * 


(b) For each month of March 
through July, the market administra- 
tor shall compute for each handler 
with respect to milk received from pro- 
ducers, a uniform price for base milk 
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and for excess milk, each of 3.5 per- 
cent butterfat content, as follows: 
(1) Compute the uniform price for 


‘excess milk by deducing 5 cents from 


the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graphs (a) (1) through (3) of this sec- 
tion, subtract, for each handler, an 
amount computed by multiplying the 
uniform price for excess milk for the 
month times the hundredweight of 
such handler’s excess milk; and 


(ii) Divide the resulting amount by - 


the total hundredweight of such han- 
dler’s base milk, and deduct any frac- 
tion of a cent. 


4. Section 1102.75 is revised as fol- 
lows: 


§ 1102.75 Plant location adjustments for 


producers. 


For producer milk received at an ap- 
proved plant the uniform price and 
the uniform price for base milk shall 
be reduced according to the location of 
the approved plant at the rates set 
forth in § 1102.52. 


5. Section 1102.90 is revised as fol- 
lows: 


§ 1102.90 Base milk. 


“Base milk’? means the producer 
milk of a producer under all of the 
orders specified in § 1102.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk as defined under any 
order specified in §1102.92 from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1102.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1102.92 that is delivered under this 
order at each respective plant location. 


6. Section 1102.91 is revised as fol- 
lows: 


§ 1102.91 Excess milk. 


“Excess milk’? means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1102.92. 


7. Section 1102.92 is revised as fol- 
lows: 
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§ 1102.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Valley; Oklahoma Metro- 
politan; Memphis, Tenn., Fort Smith, 
Ark.; Central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle; and Rio Grande Valley marketing 
areas (Parts 1071, 1073, 1104, 1106, 
1097, 1102, 1126, 1108, 1120, 1132, and 
1133 respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of days’ production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 
That any base that is based on milk 
deliveries during 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 
ducer, in the manner previously de- 
scribed in this paragraph, during the 
period of October through December . 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant-.were a 
pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


8. Section 1102.93 is revised as fol- 
lows: 


§ 1102.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and -signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
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ministrator prior to the first day of 


the month on which such division is to 


be effective. 


9. Section 1102.94 is revised as fol- 
lows: 


§ 1102.94 Announcement of established 
bases. 

On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed a cooperative association in behalf 
of each of its producer members of the 
. base established by such producer. 


§ 1102.95 [Revoked] 
10. Section 1102.95 is revoked. 


PART 1104—MiILK IN THE RED RIVER VALLEY 
MARKETING AREA 


1. In § 1104.31, paragraph (a) (2) and 
(4) is revised as follows: 


§ 1104.31 Payroll is aan 

(a) ses 

(2) The total pounds of milk received 
from such producer and during the 
months of March through July the 
pounds of base milk; 


(4) The price per hundredweight 
(during the months of March through 
July the price per hundredweight for 


base milk and for excess milk), the 
gross amount due, the amount and 
nature of any deductions, and the net 
amount paid. 


* = a a * 


2. In §1104.32 paragraph (b) is re- 
vised and a new paragraph (c) is added 
to read as follows: 


§ 1104.32 Other reports. 


* + s * * 


(b) In addition to the reports re- 
quired pursuant to §§1104.30 and 
1104.31 and paragraphs (a) and (c) of 
this section, each handler shall report 
such other information as the market 
administrator deems necessary to 
verify or establish such handler’s obli- 
gation under the order. ‘ 

(c) Each handler who receives milk 
from producers shall report to the 
market administrator on or before the 
7th day after the end of each of the 
months of March through July the 
following information: 

(1) The name and address or other 
appropriate identification of each pro- 
ducer; and 

(2) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
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plant) under any of the orders speci- 
fied in § 1104.92. 


3. Section 1104.61 is revised as fol- 
lows: 


§ 1104.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
of milk of 3.5 percent butterfat con- 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to § 1104.60 
for all handlers who filed the reports 
prescribed by § 1104.30 for the month 
and who made the payments pursuant 
to §§ 1104.71 and 1104.73 for the pre- 
ceding month; 

(2) Add an amount equal to the total 
value of the location adjustments com- 


puted pursuant to § 1104.75; 


(3) Add an amount equal to not less 


than one-half of the unobligated bal-. 


ance in the producer-settlement fund; 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a)(1) of this section by 5 
cents; 

(5) Divide -the resulting amount by 
the sum of the following for all han- 
dlers included in these computations: 

(i) The total hundredweight of pro- 
ducer milk; and . 

di) The total hundredweight for 
which a°’value is computed pursuant to 
§ 1104.60(f); and 

(6) Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graphs (a) (1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)(ii) 
of this section by the weighted aver- 
age price; 

(ii) Subtract an amount computed 
by multiplying the uniform price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. 


4. Section 1104.62 is revised as fol- 
lows: 


§ 1104.62 Announcement of uniform 
prices and butterfat differential. 


. The market administrator shall an- 
nounce publicly on or before: =z 

(a) The 5th day after the end of 
each month the butterfat differential 
for such month; and 

(b) The 12th day after the end of 
each month the applicable uniform 
prices for such month. 


§ 1104.71 [Amended] 


5. Section 1104.71(a)(2)(i) is amend- 
ed by changing the word “price” to 

“prices.”’- 

6. Section 1104.71(a)(2)(ii) is amend- 
ed by changing the words “uniform 
price” to ‘““weighted average price.” 

7. In § 1104.73, the iritroductory text 


‘of paragraph (a)(2) (immediately pre- 


ceding subdivision (i)), and paragraphs 
(b) (1)ii) and (3)(ii) are revised as fol- 
lows: 


§ 1104.73 Payments to producers aid to 
cooperative associations. 


(a) sss 

(2) On or before the 15th day of the 
following month, an amount equal to 
not less than the applicable uniform 
price(s), as adjusted pursuant to 
§§ 1104.74 and 1104.75, multiplied by 
the hundredweight of milk (or base 
milk and excess milk) received from 
such producer during the month, sub- 


ject to the following adjustments: 


* * * * * 


(b) ses 

(1) ses 

(ii) Submit to the cooperative associ- 
ation on or before the 10th day of 
each month written information 
which shows for each member-produc- 
er (a) the total pounds of milk re- 
ceived during the preceding month, 
(and for the months of March 
through July the pounds of base 
milk), (b) the total pounds of butterfat 
contained in such milk, (c) the number 
of days of production included in such 
receipts, and (d) the amounts withheld 
by the handler in payment for sup- 
plies sold; and 


(3) ses 

(ii) In making final settlement, the 
value of such milk at the appropriate 
uniform price(s), as adjusted pursuant 
to §§1104..74 and 1104.75, less the 
amount of partial payment made for 
such milk. 


§ 1104.74 [Amended] 


8. Section 1104.74 is amended by 
changing the words “uniform price’”’ to 
“uniform prices.” 
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9. Section 1104.75 is revised as fol- 
lows: 


§ 1104.75 Plant location adjustments for 
producers and on nonpool milk. 


(a) In making payments to producers 
pursuant to §1104.73 for producer 
milk received at a pool plant, the uni- 
form price and the uniform price for 
base milk shall be reduced according 
to the location of the pool plant at the 
rate set forth in § 1104.52(a); 

(b) For the purpose of pn 
pursuant to §§ 1104.71 and 1104.72, the 
weighted average price plus 5 cents 
shall be adjusted at the rate set forth 
in §1104.52(a) applicable at the loca- 
tion of the nonpool plant from which 
the milk was received (but not to be 
less than the Class III price); and 

(c) In making payments to producers 
pursuant to $1104.73 for producer 
milk diverted from a pool plant to a 
nonpool plant, the uniform price and 
the uniform price for base milk shall 
be reduced according to the location of 
the nonpool plant at which the milk is 
received at the rate set forth in 
§ 1104.52(a). 


§ 1104.76 [Amended] 


10. Section 1104.76(a)(4) is amended ° 


by changing the words “uniform 
price” wherever they appear to 
“weighted average price.” 

11. A new center head “Base-Excess 
Plan” and five new sections (§§ 1104.90 
through 1104.94) are added immedi- 
ately following § 1104.86 as follows: 


BasE-EXcess PLAN 


§ 1104.90 Base milk. 


“Base milk’ means the producer 
milk of a producer under all of the 
orders specified in § 1104.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1104.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1104.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1104.92 that is delivered under this 
order at each respective plant location. 


$1104.91 Excess milk. 


“Excess milk’ means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
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producer for whom no base can be 
computed pursuant to § 1104.92. 


§ 1104.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Valley; Oklahoma Metro- 
politan; Memphis, Tenn.; Fort Smith, 
Ark.; Central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle; and Rio Grande Valley marketing 
areas (Parts 1071, 1073, 1097, 1102, 
1104, 1106, 1108, 1120, 1126, 1132, and 
1138, respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of day’s production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 


That any base that is based on milk 


deliveries during 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 


_ducer, in the manner previously de- 


scribed in this paragraph, during the 
period of October through December 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any’ of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the baseforming period shall 
be calculated as if the plant were a 
pool plant under such orders for the 
entire baseforming period. A base thus 
assigned, shall not be transferable. 


§ 1104.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is ‘re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of . base 
signed by each of the joint holders 
must be received by the market ad- 


- ministrator prior to the first day of 
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the month on which such division is to 
be effective. 


§ 1104.94. Announcement of established 
bases. 


On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§1104.121 [Amended] © 


12. Section 1104.121(b) is amended 
by changing all references’ to 


“§ 1104.61(d)” to read “§ 1104.61(a)(4).” 


PART 1106—MILK IN THE OKLAHOMA 
METROPOLITAN MARKETING AREA 


1. In §1106.31, paragraph (a)(2) and 
(4) is revised as follows: 


§ 1106.31 Payroll reports. 


CaS 

(2) The total pounds of milk received 
from such producer and during the 
months of March through July the 
pounds of base milk; 


* * * * * 


(4) The price per hundredweight 
(during the months of March through 
July the price per hundredweight: for 
base milk and for excess milk), the 
gross amount due, the amount and 
nature of any deductions, and the net 
amount paid. 


* * * * * 


2. In §1106.32, paragraph (b) is re- 
vised and a new paragraph (c) is added 
to read as follows: 


§ 1106.32 Other reports. 


* * * * > 


(b) In addition to the reports re- 
quired pursuant to. §§1106.30 and 
1106.31 and paragraphs (a) and (c) of 
this section, each handler shall report 
such other information as the market 
administrator deems necessary to 
verify or establish such handler’s obli- 
gation under the order. ; 

(c) Each handler who receives milk 
from producers shall report to the 
market administrator on or before the 
ith day after the end of each of the 
months of March through July the 
following information: . 

(1) The name and address or other 
appropriate identification of each pro- 
ducer; and 

(2) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
plant) under any of the orders speci- 
fied in § 1106.92. 
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3. Section 1106.61 is revised as fol- 
lows: ; 


§ 1106.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk of 3.5 percent butterfat con- 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to § 1106.60 
for all handlers who made the reports 
prescribed in § 1106.30 and who made 
the payments pursuant to §§ 1106.71 
and 1106.73 for the preceding month. 

(2) Add the aggregate of the values 
of all allowable location adjustments 
to producers pursuant to § 1106.75. 

(3) Add not less than one-half of the 
cash balance on hand in the producer- 
settlement fund less the total amount 
of the contingent obligations to han- 
dlers pursuant to § 1106.72. 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a)(1) of this section by 5 
cents. 

’ (5) Divide the resulting amount by 
the surm of the following for all han- 
dlers included in these computations: 

(i) The total hundredweight of pro- 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1106.60(f). 

(6) Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graphs (a) (1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)(ii) 
of this section by the weighted aver- 
age price; _ 

(ii) Subtract an amount computed 
by muitiplying the uniform price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. 

4. Section 1106.62 is revised as fol- 
lows: 
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§ 1106.62 Announcement of uniform 
prices and butterfat differential. 


The market administrator shall an- 
nounce publicly on or before: 

(a) The 5th day after the end of 
each month the butterfat differential 
for such month; and 

(b) The 12th day after the end of 
each month the applicable uniform 
prices for such month. 


§ 1106.71 [Amended] 


5. Section 1106.71(a)(2)(i) is amend- 
ed by changing the word “price” to 
“prices.” 

6. Section 1106.71(a)(2)(ii) is amend- 
ed by changing the words “uniform 
price” to “weighted average price.” 

7. In §1106.73, paragraphs (a) and 
(d)(1)ii)(a@) are revised as follows: 


§ 1106.73 Payments to producers and to 
cooperative associations. 


(a) On or before the 15th day after 
the end of the month during which 
the milk (or base milk and excess 
milk) was received, to each producer to 
whom payment is not made pursuant 
to paragraph (d) of this section, at not 
less than the .applicable uniform 
price(s) for such month, as adjusted 
pursuant to §§ 1106.74 and 1106.75, and 
less the amount of the payment made 
pursuant to paragraph (b) of this sec- 
tion: Provided, That if by such date 
such handler has not received full pay- 
ment pursuant to § 1106.72, he may 
reduce his total payments to all pro- 
ducers uniformly by not more than 
the amount of reduction in payment 
from the market administrator; he 
shall, however, complete such pay- 
ments pursuant to this paragraph not 
later than the date for making such 
payments next following receipt of the 
balance from the market administra- 
tor; 


(d) see 

(1) ses 

(ii) se 

(a) The total pounds of milk re- 
ceived during the preceding month 
and for the months of March through 
July the pounds of base milk; 


- * * + 


§ 1106.74 [Amended] 


8. Section 1106.74 is aménded by 
changing the words “uniform price” to 
“uniform prices.” 

9. Section 1106.75 is revised as fol- 
lows: 


1106.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) In making payments to producers 

pursuant to §1106.73 for producer 


milk received at a pool plant, the uni- 
form price and the uniform price for 
base milk shall be reduced according 
to the location of the pool plant at the 
rates set forth in § 1106.52; “ 

(b) For the purpose of computations 
pursuant to §§ 1106.71 and 1106.72, the 
weighted average price plus 5 cents 
shall be adjusted at the rates set forth 
in § 1106.52 applicable at the location 
of the nonpool plant from which the 
milk was received (but not to be less 
than the Class III price); and 

(c) In making payments to producers 
pursuant to §1106.73 for producer 
milk diverted from a pool plant to a 
nonpool plant, the uniform price and 
the uniform price for base milk shall 
be reduced according to the location of 
the nonpool plant at which the milk is 
received at the rates set forth in 
§ 1106.52. 


$1106.76 [Amended] 
10. Section 1106.76(a)(4) is amended 


‘by changing the words “uniform 


price’ wherever they appear. to 
“weighted average price.” 

11. A new center head ‘“Base-Excess 
Plan” and five new sections (§§ 1106.90 
through 1106.94) are added immedi- 
ately following § 1106.86 as follows: 


BasSE-EXcEss PLAN 
§ 1106.90 Base milk. 


“Base milk” means the producer 
milk of a producer under all of the 
orders specified in § 1106.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1106.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1106.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1106.92 that is delivered under this 
order at each respective plant location. 


§ 1106.91 Excess milk. 


“Excess milk’ means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1106.92. 


§ 1106.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
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trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River. Valley; Oklahoma Metro- 
politan; Memphis, Tenn.; Fort Smith, 
Ark.; Central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle; and Rio Grande Valley marketing 
areas (Parts 1071, 1073, 1104, 1106, 
1097 1102, 1108, 1126, 1120, 1132, and 
1138, respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of days’ production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 
That any base that is based on milk 
deliveries Guring 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 
ducer, in the manner previously de- 
scribed in this paragraph, during the 
period of October through December 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. 
- (b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant were a 
pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


§ 1106.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
‘month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. 


PROPOSED RULES 


Announcement of _ established 


§ 1106.94 
bases. 


On or before February 10, of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§1106.121 [Amended] 


12. Section 1106.121(b) is amended 
by changing all references ~ to 
“§ 1106.61(d)”’to read “§ 1106.61(a)(4).” 


PART 1108—MILK IN THE CENTRAL 
ARKANSAS MARKETING AREA 


1. In § 1108.31, paragraph (a)(2) and 
(4) is revised as follows: 


§ 1108.31 Payroll reports. 


(a):* 9: 

(2) The total pounds of milk received 
from such producer and during the 
months of March through July the 
pounds of base milk; 


* aa * = * 


(4) The price per hundredweight 
(during the months of March through 
July the price per hundredweight for 
base milk and for excess milk), the 
gross amount due, the amount and 
nature of any deductions, and the net 
volume paid. 


* a z * * 


2. Section 1108.32(a)(1) is revised as 
follows: 


§ 1108.32 Other reports. 


(a) ssf 

(1) On or before the seventh day of 
each month of April through August, 
for each producer for the preceding 
month: 

(i) The name and address or other 
appropriate identification of each pro- 
ducer; and 

(ii) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
plant) under any of the orders speci- 
fied in § 1108.92; 


* * * * m 


3. In § 1108.61, the introductory text 
of paragraph (a) (immediately preced- 
ing subparagraph (1)), and paragraph 
(a)(6) and (b) are revised as follows: 


§ 1108.61 Computation of uniform price 
(including weighted average price and 
base and excess prices). 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
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for milk containing 3.5 percent butter- 
fat content as follows: 


+ * * * : 


(6) Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 


. excess milk by deducting 5 cents from 


the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graphs (a) (1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)ii) 
of this section by the weighted aver- 
age price; 

(ii) Subtract an amount computed 
by multiplying the uniform price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting: amount by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. 


4. Section 1108.75(a) is revised as fol- 
lows: 


§ 1108.75 Plant location adjustments for 
producers and on nonpool milk. 


(a) The uniform price and the uni- 
form price for base milk to be paid for 
producer milk received at a pool plant 
located 60 miles or more from the ~ 
County Courthouse in Arkadelphia, 
Ark., the County Courthouse in For- 
rest City, Ark., or the State Capital in 
Little Rock, Ark., whichever is nearer 
by the shortest highway distance, as 
determined by the market administra- 
tor, shall be reduced according to the 
distance of the plant from the respec- 
tive buildings designated above at the 
rate of 1.5 cents for each 10 miles or 
residual fraction thereof. 


* e * * 2 


5. Section 1108.90 is revised as fol- 
lows: 


§ 1108.90 Base milk. 


“Base milk’ means the producer 
milk of a producer under all of the 
orders specified in § 1108.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1108.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
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any other order specified in § 1108.92, 
the amount of such producer’s base 
milk received by the handler under 
_ this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1108.92 that is delivered under this 
‘order at each respective plant location. 


6. Section 1108.981 is revised as fol- 
lows: 


$1109.91 Excess milk. 


“Excess milk” means the producer 
of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1108.92 


7. Section 1108.92 is revised as fol- 
lows: 


§1108.92 Computation of base for each 
producer. 


(a) The base of each producer shall 


be determined by the market adminis- 
trator by dividing the total pounds of 


producer milk (as defined under the: 


respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Valley; Oklahoma Metro- 
politan; Memphis, Tenn.; Fort Smith, 
Ark.; Central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle; and Rio Grande Valley marketing 
areas (Parts 1071, 1073, 1104, 1106, 
1097, 1102, 1108, 1126, 1120, 1132, and 
1138, respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of days’ production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 
That any base that is based on milk 
deliveries during 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 
ducer, in the manner previously de- 
scribed in this paragraph, during the 
period of October through December 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. 

_ (b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant were a 
pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


8. Section 1108.93 is revised as fol- 
lows: 


PROPOSED RULES 


$1108.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and signed by the base-holder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. 


9. Section 1108.94 is revised as fol- 
lows: 


of established 


§1108.94 Announcement 
bases. 


On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§§ 1108.95 and 1108.96 [Revoked]. 


10. Sections 1108.95 and 1108.96 are 
revoked. 


PART 1120—MILK IN THE LUBBOCK- 
PLAINVIEW, TEX., MARKETING AREA 


1. In §1120.31, paragraph (a) (2) and 
(4) is revised as follows: 


§1120.31 Payroll reports. 


(a) set 

(2) The total pounds of milk received 
from such producer and during the 
months of March through July the 
pounds of base milk; 


* * * * 2 


(4) The price per hundredweight 
(during the months of March through 
July the price per hundredweight for 
base milk and for excess milk), the 
gross amount due, the amount and 
nature of any deductions, and the net 
amount paid. 


2. In $1120.32, paragraph (b) is re- 
vised and a new paragraph (c) is added 
to read as follows: 


$1120.32 Other reports. 


* 7 > * a 


(b) In addition to the reports re- 
quired pursuant to §1120.30 and 
§1120.31 and paragraphs (a) and (c) of 
this section, each handler shall report 
such other information as the market 
administrator deems necessary to 
verify or establish such handler’s obli- 
gation under the order. : 

(c)' Each handler who receives milk 
from producers shall report to the 
market administrator on or before the 
8th day after the end of each of the 
months of March through July the 
following information: 

(1) The name and address or other 
appropriate identification of each pro- 
ducer; and 

(2) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
plant) under any of the orders speci- 
fied in § 1120.92. 


3. Section 1120.61 is revised as fol- 
lows: 


§1120.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk of 3.5 percent butterfat con- 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to § 1120.60 
for all pool handlers who made the re- 
ports prescribed in §1120.30 for the 
month and who have made the pay- 
ments required pursuant to §1120.71 
for the preceding month; 

(2) Add an amount equal to the sum 
of the deductions to be made for loca- 
tion adjustments pursuant to 
§ 1120.75; 

(3) Add an amount equal to not less 
than one-half the unobligated balance 
on hand in the producer-settlement 
fund; 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a)(1) of this section by 5 
cents; 

(5) Divide the resulting amount by 
the sum of the following for all han- 
dlers included in such computations; 

(i) The total hundredweight of pro- 
ducer milk; and 

ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1120.60(f); and 

(6) Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
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tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 
~ (i) From the amount resulting from 
the computations pursuant to para- 
graph (a) (1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)(ii) 
of this section by the weighted aver- 
age price; 

(ii) Subtract an amount computed 
by multiplying the uniform price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. : 


4. Section 1120.62 is revised as fol- 
lows: 


§ 1120.62 Announcement of uniform 
prices and butterfat differential. 


The market admininstrator shall an- 
nounce publicly on or before: 

(a) The 5th day after the end of 
each month the butterfat differential 
for such month; and 

(b) The 10th day after the end of 
each month the applicable uniform 
prices for such month. 


§ 1120.71 [Amended] 


_5. Section 1120.71(a)(2)(i) is amend- 
ed by changing the word “price” to 
“prices.” 

6. Section 1120.71(a)(2)(ii) is amend- 
ed by changing the words “uniform 
price”’ to “weighted average price.”’ 

7. In § 1120.73, the introductory text 
of paragraph (a)(2) (immediately pre- 
ceding subdivision (i)), and paragraph 
(d)(3) are revised as follows: 


§ 1120.73 Payments to producers and to 
cooperative associations. 

(a) s+ 

(2) On or before the 15th day after 
the end of each month for milk (or 
base milk and excess milk) received 
during such month, an amount com- 
puted at not less than the uniform 
price(s) per hundredweight pursuant 
to §1120.61 as adjusted pursuant to 
§ 1120.74; and less | 


(d) s** 

(3) The daily and total pounds and 
the average butterfat content of milk 
received from such producer and 


PROPOSED RULES 


during the months of March through 
July the pounds of base milk; 


* ~ * * 


§ 1120.74 [Amended] 


8. Section 1120.74 is amended by 
changing the words “uniform price” to 
“uniform prices.” 

9. Section 1120.75 is revised as fol- 
lows: 


§ 1120.75 Plant location adjustments for 
producers and on nonpool milk. 


(a) The uniform price and the uni- 
form price for base milk to be paid for 
milk which is received from producers 
at pool plants located either outside 
the State of Texas or within the State 
but north of the counties of Parmer, 
Castro, Swisher, Briscoe, Hall, and 
Childress and 100 miles or more from 
the city hall of Lubbock, Tex., by. the 
shortest hard-surfaced highway dis- 
tance as determined by the market ad- 
ministrator shall be reduced at the 
rate set forth in the table contained in 
§ 1120.52 according to the location of 
the pool plant at which such milk was 
received from producers; and 

(b) For purposes of computations 
pursuant to §§ 1120.71 and 1120.72 the 
weighted average price plus 5 cents 
shall be adjusted at the rates set forth 
in § 1120.52 applicable at the location 
of the nonpool plant from which the 
milk was received (but not to be less 
than the Class III price). 


§ 1120.76 [Amended] 


10. Section 1120.76(a)(4) is amended 
by changing the words “uniform 
price’ wherever they appear to 
“weighted average price.” 

11. A new center head “Base-Excess 
Plan” and five new sections (§§ 1120.90 
through 1120.94) are added immedi- 
ately following § 1120.86 as follows: 


BasE-EXCESS PLAN 


§ 1120.90 Base milk. | 


“Base milk’ means the producer 
milk of a producer under all of the 
orders specified in § 1120.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1120.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1120.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
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in § 1120.92 that is delivered under this 
order at each respective plant location. 


§ 1120.91 Excess milk. 7 


“Excess milk” means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1120.92. 


§ 1120.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, 
Kansas; Red River Valley; Oklahoma 
Metropolitan; Memphis, Tennessee; 
Fort Smith, Arkansas; Central Arkan- 
sas; Texas; Lubbock-Plainview, Texas; 
Texas Panhandle; and Rio “Grande 
Valley marketing areas (Parts 1071, 
1073, 1097, 1104,-1106, 1102, 1108, 1126, 
1120, 1132 and 1138, respectively, of 
this chapter) during the immediately 
preceding period of September 
through December by the number of 
days’ production represented by such 
producer milk or by 90, whichever is 
greater: Provided, That any base that 
is based on milk deliveries during 1978 
shall be determined by dividing the 
total pounds of producer milk received 
from the producer, in the manner pre- 
viously described in this paragraph, 
during the period of October through 
December by the number of days’ pro- 
duction represented by such producer 
milk or by 60 whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant were a 
pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


§ 1120.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
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jointly, the application shall be signed 
by all joint holders or their heirs. — 
(b) If a base is held jointly and such 


joint holding is terminated, the base . 


may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. 


§ 1120.94 
bases. 


On or before February 10 each year 
the market administrator shall notify 
each producer, the handler receiving 
milk from him and, if requested, a co- 
operative association in behalf of each 
of its producer members of the base 
established by such producer. 


§1120.121 [Amended] 


12. Section 1120.121(b) is amended 
by changing all references’ to 
“8 1120.61(d)” to read “§ 1120.61(a)(4).” 


Announcement of established 


PART 1126—MILK IN THE TEXAS MARKETING 
“AREA 


1. In § 1126.32 paragraph (b)(2) is re- 
vised as follows: 


$1126.32 Other reports. 


* + 7 


(b) ses 

(2) The total pounds of producer 
milk received from such producer, its 
average butterfat content and for the 
months of March through July the 
total pounds of milk and the pounds 
of base milk of such producer deliv- 
ered to each pool plant (and diverted 
to each plant that is not a pool plant) 
under any of the orders specified in 
§ 1126.92; 


- » * ” ~ 


2. Section 1126.61 is revised as fol- 
lows: 


§ 1126.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk of 3.5 percent butterfat con- 
tent at pool plants at which no loca- 
tion adjustment applies as follows: 

(1) Combine into one total the 
values computed pursuant to § 1126.60 
for all handlers who filed the reports 
prescribed in § 1126.30 for the month 
and who made the payments pursuant 
to § 1126.71 for the preceding month; 


PROPOSED RULES 


(2) Add not less than one-fourth of 
the unobligated balance in the produc- 
er-settlement fund; 

(3) Add the aggregate of all minus 
location adjustments and subtract the 
aggregate of all plus location adjust- 
ments pursuant to § 1126.75; 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a)(1) of this section by 5 
cents; 

(5) Divide the resulting amount by 
the sum of the following for all han- 


dlers included in these computations: 


(i) The total hundredweight of pro- 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1126.60(f); and 

(6) Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
ter shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) Fram the amount resulting from 
the computations pursuant to para- 
graph (a) (1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)(ii) 
of this section by the weighted aver- 
age price; 

ii) Subtract an amount computed 
by multiplying the uniform price for 
excess milk for the month times the 
hundredweight of-.excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. 


3. Section 1126.62 is revised as fol- 
lows: 


§ 1126.62 Announcement -of uniform 
prices and butterfat differential. 


The market administrator shall an- 
nounce publicly on or before: 

(a) The 5th day after the end of 
each month the butterfat differential 
for such month; and 

(b) The 13th day after the end of 
each month the applicable uniform 
prices for such month. 


$1126.71 [Amended] 


4. Section 1126.71(b)(4) is amended 
by changing the words “uniform 
price” to “weighted average price.” 

5. In § 1126.73 the introductory text 


of paragraph (b) (immediately preced- . 


ing subparagraph (1)), and paragraph 
(d)(2) are revised as follows: 


§ 1126.73 Payments to producers and to 
cooperative associations. 


* * 2 * * 


(b) Subject to paragraphs (c) 
through (f) of this section, the market 
administrator shall pay each producer 
on or before the 18th day after. the 
end of each month for milk (or base 
milk and excess milk) for which pay- 
ment pursuant to § 1126.71(b) has been 
received by the market administrator 
or offset pursuant to §1126.71(d). 
Such payment shall be at the applica- 
ble uniform price(s) for the month, 
subject to the following adjustments: 


(d) ss 

(2) The total pounds and, with re- 
spect to final payments,.the average 
butterfat content. of the milk for 
which payment is being made and for 
the months of March through July 
the pounds of base milk; 


* * * 


$1126.74 [Amended] 


6. Section 1126.74 is amended by 
changing the words “uniform priee’’ to 
“uniform prices.” 

7. Section 1126.75 is revised as fol- 
lows: 


§ 1126.75 Plant location adjustments for 
producers and on nonpoo! milk. 


(a) In making the payments required 
pursuant to §1126.73, the uniform 
price and the uniform price for base 
milk for the month shall be adjusted 
by the amounts set forth in § 1126.52 
according to the location of the plant 
where the milk being priced was re- 
ceived. 

(b) For purposes of computing the 
value of other source milk pursuant to 
§ 1126.71, the weighted average price 
shall be adjusted by the amount set 
forth in § 1126.52 that is applicable at 
the location of the nonpool plant from 
which the milk was received, except 
that the adjusted weighted average 
price plus 5 cents shall not be less 
than the Class III price. 


§ 1126.76 [Amended] 


8. Section 1126.76(a)(4) is amended 
by changing the words “uniform 
price” wherever they appear to 
“weighted average price.” 

9. A new center head “Base-Excess 
Plan” and five new sections (§§ 1126.90 . 
through 1126.94) are added immedi- 
ately following § 1126.86 as follows: 


BASE-EXcEss PLAN 


§ 1126.90 Base milk. 


“Base milk” means the producer 
milk of a producer under all of the 
orders specified in § 1126.92 in each of 


FEDERAL REGISTER, VOL. 43, NO. 146—FRIDAY, JULY 28, 1978 





the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1126.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1126.92, 
the amount of such producer’s base 
milk received by the handler under 
this order.at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1126.92 that is delivered under this 
order at each respective plant location. 


§ 1126.91 Excess milk. © 


“Excess milk’ means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month; and 
shall include all the producer milk of a 
producer for whom:no base can be 
computed pursuant to § 1126.92. 


§ 1126.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Vally; Oklahoma metropoli- 
tan; Memphis, Tenn.; Fort Smith, 
Ark.; central Arkansas; Texas; Lub- 
bock-Plainview, Tex.; Texas Panhan- 
dle: and Rio Grande Valley marketing 
areas (parts 1071, 1073, 1097, 1102, 
1104, 1106, 1108, 1120, 1126, 1132, and 
1138, respectively, of this chapter) 
during the immediately preceding 
period of September through Decem- 
ber by the number of days’ production 
represented by such producer milk or 
by 90, whichever is greater: Provided, 
That any base that is based on milk 
deliveries during 1978 shall be deter- 
mined by dividing the total pounds of 
producer milk received from the pro- 
ducer, in the manner previously de- 
scribed in this paragraph, during the 
period of October through December 
by the number of days’ production 
represented by such producer milk or 
by 60, whichever is greater. . 

(b) The base for a préducer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 
be calculated as if the plant .were a 
pool plant under such orders for the 
entire base-forming period. A base 


PROPOSED RULES 


thus assigned shall not be transfer- 
able. 
§ 1126.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 


than 100 pounds (unless the transfer. 


involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly; the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. 


§ 1126.94 Announcement of established 
bases. 


On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§1126.121 [Amended] 


10. Section 1126.121(b) is amended 
by changing all _ references’ to 
“$8 1126.61(d)” to read “‘§ 1126.61(a)(4).” 


PART 1132—MILK IN THE TEXAS PANHANDLE 
MARKETING AREA 


1: In § 1132.31, paragraph (a) (2) and 
(4) is revised as follows: 


§ 1132.31 Payroll reports. 

(a) s* * 

(2) The total pounds of milk received 
from such producer and during the 
months of March through July the 
pounds of base milk; 


* * * + * 


(4) The price per hundredweight 
(during the months of March through 


_ July the price per hundredweight for 


base milk and for excess milk), the 
gross amount due, the amount and 
nature of any deductions, -_ the net 
amount paid. 


* * * * * 


2. In § 1132.32, paragraph (b) is re- 
vised and a new paragraph (c) is added 
to read as follows: 


§ 1132.32 Other reports. 
«*. * * = * 


- (b) In addition to the reports re- 
quired pursuant to §§1132.30 and 
1132.31 and paragraphs (a) and (c) of 
this section, each handler shall report 
such other information as the market 
administrator deems necessary to 
verify or establish such handler’s obli- 
gation under the order. 

(c) Each handler who receives milk 
from producers shall report to the 
market administrator on or before the 
seventh day after the end of each of 
the months of March through July 
the following information: 

(1) The name and address or other 
appropriate identification of each pro- 
ducer; and 

(2) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
plant) under any of the orders speci- 
fied in § 1132.92. 


3. Section 1132.61 is revised as fol- 
lows: 


§ 1132.61 Computation of uniform. price 
(including weighted average price and 
uniform prices for base and excess 
milk). 


(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk of 3.5 percent butterfat con- 
tent f.o.b. pool plants located within 
100 miles of the city hall of Amarillo, 
Tex., as follows: 

(1) Combine into one total the 
values computed pursuant to § 1132.60 
for all handlers who made the reports 
prescribed in § 1132.30 for such month, 
except those in default of payments 
required pursuant to § 1132.71 for the 
preceding month. 

(2) Add an amount equal to the sum 
of the location’ adjustments to be 
made pursuant to § 1132.75; 

(3) Add an amount equal to one-half 
of the unobligated cash balance in the 
producer-settlement fund; 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk included pursuant to 
paragraph (a)(1) of this section by 5 
cents; 

(5) Divide the resulting amount by 
the sum of the following for all han- 
dlers included in these computations: 

(i) The total hundredweight of pro- 
duce milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1132.60(f); and 

(6) Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
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tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the class III price for the month. 

(2) Compute the uniform price for 
~ base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graph (a) (1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)ii) 
of this section by the weighted aver- 
age price: 

(ii) Subtract an amount computed 
by multiplying the uniform. price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting amount: by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. 


4. Section 1132.62 is revised as fol- 
lows: 


§ 1132.62 Announcement of uniform 
prices and butterfat differential. 


The market administrator shall an- 
nounce publicly on or before: 

(a) The fifth day after the end of 
each month the butter differential for 
such month; and 

(b) The 10th day after the end of 
each month the applicable uniform 
prices for such month. 


§ 1132.71 [Amended] 


5. Section 1132.71(a)(2)(i) is amend- 
ed by changing the word “price” to 
“prices.” 

6. Section 1132.71(a)(2)(ii).is amend- 
ed by changing the words “uniform 
price’’ to “weighted average price.” 

7. In § 1132.73, the introductory text 
of paragraph (b) (immediately preced- 
ing subparagraph (1)), and paragraphs 
(c)(3), (4)Cii), and (d)(2) are revised as 
follows: 


§ 1132.73 Payments to producers and to 
cooperative associations. 


(b) On or before the 15th day after 
the end of each month, for milk (or 
base milk and excess milk) received 
during such month, an amount com- 
puted at not less than the applicable 
uniform price(s) per hundredweight, 
subject to the butterfat differential 
computed pursuant to § 1132.74, and 
plus or minus adjustments for errors 
made in previous payments to such 
producer; and less 


* x 


(c)*** 


PROPOSED RULES 


(3) Each handler who receives milk 
from a cooperative association which 
collects payments for its members pur- 
suant to paragraph (c)(1) of this sec- 
tion shall on or before the 20th of 
each month, furnish such association 
information showing the daily and 
total pounds of milk received from 
each of the association’s member pro- 
ducers for the first 15 days of such 
months, on or before the fifth day 
after the end of,each month, such in- 
formation for the 16th through the 
end of such month and, for the 
months of March through July, on or 
before the seventh day after the end 
of each month, the pounds of base 
milk. 

(4) ss ¢ 

(ii) On or before the 13th day of the 
following month, in final settlement, 
the value of such milk received during 
the month, at the applicable uniform 
price(s) as adjusted pursuant to 
§§ 1132.74 and 1132.75, less the amount 
of payment made pursuant to para- 
graph (c)(4)(i) of this section. 

(d) sess ’ 

(2) The daily and total pounds and 
the average butterfat content of milk 
received from such producer, and for 
each of the months of March through 
July, the pounds of base milk; 


§ 1132.74 [Amended] 


8. Section 1132.74 is amended by 
changing the words “‘uniform price” to 
“uniform prices.” 


9. Section 1132.75 is revised as fol- 
lows: 


§ 1132.75 Plant location adjustments for 
producers and on nonpool milk. 


(a) In making payment pursuant to 
§ 1132.73 the uniform price and the 
uniform price for base milk to be paid 
for milk which is received from pro- 
ducers at a pool plant located 100 
miles or more from the city hall, Ama- 
rillo, Tex., by the shortest hard-sur- 
faced highway distance as determined 
by the market administrator shall be 
reduced at the rate set forth in the 
following schedule according to the lo- 
cation of the pool plant where such 
milk is received from producers: 


Rate per 
hundredweight 
(cents) 
Distance from the Amarillo City 
Hall (miles): 
100 but less than 110 
For each additional 10 mi or fraction 
thereof an additior al ..............sseccrsees ; 1.5 


(b) For purposes of computations 
pursuant to §§ 1132.71 and 1132.72, the 
weighted average price plus 5 cents 
shall be adjusted at the rates set forth 
in § 1132.52 applicable at the location 
of the nonpool plant from which the 
milk was received (but the resulting 


price shall not be less than the class 
III price.) 


§ 1132.76 [Amended] 


10. Section 1132.76(a)(4) is amended 
by changing the words “uniform 
price” wherever they appear to 
“weighted average price.” 

11. A new center head “‘Base-Excess 
Plan” and five new’sections (§§ 1132.90 
through 1132.94) are added immedi- 
ately following § 1132.86 as follows: 


BASE-EXcCESS PLAN 


§ 1132.90 Base milk. 


“Base milk” mens the producer 
milk of a producer under all of the 
orders specified in § 1132.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1139.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1132.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1132.92 that is delivered under this 
order at each respective plant location. 


§ 1132.91 Excess milk. 


“Excess milk” means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1132.92. 


§ 1132.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, 
Kansas; Red River Valley; Oklahoma 
Metropolitan; Memphis, Tennessee; 
Fort Smith, Arkansas; Central Arkan- 
sas; Texas, Lubbock-Plainview Texas; 
Texas Panhandle; and Rio Grande 
Valley marketing areas (Parts 1071, 
1073, 1104, 1106, 1097, 1102, 1108, 1126, 
1120, 1132, and 1138, respectively; of 
this chapter) during the immediately 
preceding period of September 
through December by the number of 
days’ production represented by such 
producer milk or by 90, whichever is 
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greater: Provided, That any base that 
is based on milk deliveries during 1978 
shall be determined by dividing the 
total pounds of producer milk received 
from the producer, in the manner pre- 
viously described in this paragraph, 
during the period of October through 
December by the number of days’ pro- 
duction represented by such producer 
milk or by 60 whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 
. be calculated as if the plant were a 
pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


§ 1132.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 

_ approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing. by them. Written notification of 
the agreed upon division of base 

- signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. 


§ 1132.94 Announcement of established ° 


bases. 


On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed, a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§ 1132.121 [Amended] 


12. Section 1132.121(b) is amended 
by changing all references’ to 
“§ 1132.61(d)” to read “§ 1132.61(a)(4).” 


PART 1138—MILK IN THE RIO GRANDE 
VALLEY MARKETING AREA 


1. In § 1138.31, paragraph (a)(2) and 
(4) is revised as follows: 


§ 1138.31 Payroll o— 
(a) *s* + 


PROPOSED RULES 


(2) The total pounds of milk received 
from such producer and during the 
months of March through July the 
pounds of base milk; 


* * * * * 


(4) The price per hundredweight 
(during the months of March through 
July the price per hundredweight for 
base milk and for excess milk), the 
gross amount due, the amount and 


nature of any deductions, and the net: 


amount paid. 


* * * * * 


2. Section 1138.32 is revised to. read 
as follows: 


§ 1138.32 Other reports. 
(a) Each handler who receives milk 


from producers shall report to the. 


market administrator on or before the 
8th day after the end of each of the 
months of March through July the 
following information: 

(1) The name and address or other 


. appropriate identification of each pro- 


ducer; and 

(2) The total pounds of milk and the 
pounds of base milk of such producer 
delivered to each pool plant (and di- 
verted to each plant that is not a pool 
plant) under any of the orders speci- 
fied in § 1138.92. 

(b) In addition to the reports re- 
quired pursuant to paragraph (a) of 
this section and §§ 1138.30 and 1138.31, 
each handler shall report such other 
information as the market administra- 
tor deems necessary to verify or estab- 
lish such handler’s obligation under 
the order. 

3. Section 1138.61 is revised as fol- 
lows: 


§ 1132.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 


(a) The market administrator shall 
compute the weighted - average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk of 3.5 percent butterfat, con- 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to § 1138.60 
for all handlers who filed the reports 
prescribed by § 1138.30 for the month 
and who made the payments pursuant 
to: §§ 1138.71 and 1138.73 for the pre- 
ceding month; 

(2) Add an amount, equal to the sum 
of the deductions for location adjust- 
ments computed pursuant to § 1138.75; 

(3) Add an amount equal to not less 
than one-half of the unobligated bal- 
ance in the producer-settlement fund; 

(4) Subtract an amount computed by 
multiplying the total hundredweight 
of producer milk included pursuant to 
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paragraph (a)(1) of this section by 5 
cents; 

(5) Divide the resulting amount by 
the sum of the following for all han- 
dlers included in these computations: 

(i) The total hundredweight of pro- 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1138.60(f); and 

(6) ‘Subtract not less than 4 cents 
nor more than 5 cents. 

(b) For each of the months of March 
through July, the market administra- 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting 5 cents from 
the Class III price for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para- 
graph (a)(1) through (4) of this sec- 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(5)¢ii) 
of this section by the weighted aver- 
age price; 

(ii) Subtract an amount computed 
by multiplying the uniform price for 
excess milk for the month times the 
hundredweight of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; and 

(iv) Subtract not less than 4 cents 
nor more than 5 cents. 

4. Section 1138.62 is revised as fol- 
lows: 


§ 1132.62 Announcement of uniform 
prices and butterfat differential. 


The market administrator shall an- 
nounce publicly on or before: 

(a) The 5th day after the end of 
each month the butterfat differential 
for such month; and 

(b) The 12th day after the end of 
each month the applicable uniform 
prices for such month. 


§ 1138.71 [Amended] 


(5) Section 1138.71(a)(2)(i) is amend- 
ed by changing the word “price” to 
“prices.” 

6. Section 1138.71(a)(2)(ii) is amend- 
ed by changing the words “uniform 
price” to “weighted average price.” 

7. In § 1138.73, the introductory text 
of paragraph (b) (immediately preced- 
ing subparagraph (1)), and paragraphs 


. (a)(2), (e)(2), and (f)(1) are revised as 


follows: 


§ 1138.73 Payments to producers and to 
cooperative associations. 


(b) On or before the 16th day after 
the end of each month, for milk (or © 
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base milk and excess milk) received - 


during such month, an amount com- 
puted at not less than the applicable 
uniform price(s) per hundredweight as 
adjusted pursuant -to §§ 1138.74 and 
1138.75, plus or minus adjustments for 
errors made in previous payments to 
such producers and less 


(a)? 7 F 

(2) The total pounds and the average 
butterfat content of milk received 
from such producer and during the 
months of March through July the 
pounds of base milk; 


(e) ses ¢ 

(2) In making final settlement, the 
value of such milk at the applicable 
uniform price(s) as adjusted pursuant 
to §§1138.74 and 1138.75 less the 
amount of partial payment made on 
such milk. 

(f) s* 

(1) The days of delivery, the total 
pounds of milk, and the average but- 
terfat test of milk received from such 
producer during the month and during 
the months of March through July 
the pounds of base milk; 


* * * 


§ 1138.74 [Amended] 


8. Section 1138.74 is amended by 
changing the words “uniform price’’ to 
“uniform prices.” 

9. Section 1138.75 is revised as fol- 
lows: 


§ 1138.75 Plant location adjustments for 
producers and on nonpool milk. 


(a) For producer ,milk received at 
pool plants located in Zones II and III 
or at pool plants located outside the 
marketing area and more than 100 
miles, as determined by the market ad- 
ministrator, from the nearest of the 
county courthouses in El Paso County, 
Tex., or Bernalillo, or Santa Fe Coun- 
ties, N. Mex., there shall be deducted 
from the uniform price and the uni- 
form price for base milk an adjust- 
ment for each such plant for milk: at 
the rates specified pursuant to 
§ 1138.52. 

(b) For purposes of computations 
pursuant to §§ 1138.71 and 1138.72, the 
weighted average price shall be adjust- 
ed at the rates set forth in § 1138.52 
applicable at the location of the non- 
pool plant from which the milk was re- 
ceived, except that the adjusted 
weighted average price plus 5 cents 
shall not be less than the Class III 
price. 


PROPOSED RULES 


§ 1138.76 [Amended] 


10. Section 1138.76(a)(4) is amended 
by changing the words “uniform 
price” wherever they appear to 
“weighted average price.” 

11. A new center head ‘‘Base-Excess 
Plan’’ and five new sections (§§ 1138.90 
through 1138.94) are added immedi- 
ately following § 1138.86 as follows: 


BasE-EXcEss PLAN 


§ 1138.90 Base milk. 
“Base milk” means the producer 


milk of a producer under all of the’ 


orders specified in § 1138.92 in each of 
the months of March through July 
that is not in excess of the producer’s 
base multiplied by the number of days 
in the month. If milk is received as 
producer milk (as defined under any 
order specified in § 1138.92) from the 
same producer during the month by a 
handler regulated under this order 
and by a handler fully regulated under 
any other order specified in § 1138.92, 
the amount of such producer’s base 
milk received by the handler under 
this order at each plant location shall 
be determined by multiplying the pro- 
ducer’s total base milk by the percent- 
age of his total deliveries of producer 
milk under all of the orders specified 
in § 1138.92 that is delivered under this 
order at each respective plant location. 


§ 1138.91 Excess milk. 


“Excess milk” means the producer 
milk of a producer in each of the 
months of March through July that is 
in excess of the producer’s base milk 
under this order for the month, and 
shall include all the producer milk of a 
producer for whom no base can be 
computed pursuant to § 1138.92. 


§ 1138.92 Computation of base for each 
producer. 


(a) The base of each producer shall 
be determined by the market adminis- 
trator. by dividing the total pounds of 
producer milk (as defined under the 
respective orders) received from the 
producer by all handlers fully regulat- 
ed under the terms of the respective 
orders regulating the handling of milk 
in the Neosho Valley; Wichita, Kans.; 
Red River Valley; Oklahoma Metro- 
politan; Memphis, Tenn.; Fort Smith, 
Ark.; Texas; Lubbock-Plainview, Tex.; 
Texas Panhandle; and Rio Grande 
Valley marketing areas (Parts 1071, 
1073, 1104, 1106, 1097, 1102, 1108, 1126, 
1120, 1132, and 1138, respectively, of 
this chapter) during the immediately 
preceding period of September 
through December by the number of 
days’ production represented by such 


producer milk or by 90, whichever is 
greater: Provided, That any base that 
is based on milk deliveries during 1978 
shall be determined by dividing the 
total pounds of producer milk received 
from the producer, in the manner pre- 
viously described in this paragraph, 
during the period of October through 
December by the number of days’ pro- 
duction represented by such producer 
milk or by 60 whichever is greater. 

(b) The base for a producer whose 
milk is delivered to a plant that did 
not become a pool plant under any of 
the orders specified in paragraph (a) 
of this section until after the begin- 
ning of the base-forming period shall 


‘be calculated as if the plant were a 


pool plant under such orders for the 
entire base-forming period. A base 
thus assigned shall not be transfer- 
able. 


§ 1138.93 Base rules. 


(a) A base may be transferred in its 
entirety, or in amounts of not less 
than 100 pounds (unless the transfer 
involves the remaining portion of such 
base), effective on the first day of the 
month following the date on which an 
application for such transfer is re- 
ceived by the market administrator. 
Such application shall be on a form 
approved by the market administrator 
and signed by the baseholder or his 
heirs and the person to whom the base 
is to be transferred. If a base is held 
jointly, the application shall be signed 
by all joint holders or their heirs. 

(b) If a base is held jointly and such 
joint holding is terminated, the base 
may be apportioned among the joint 
holders on any basis agreed to in writ- 
ing by them. Written notification of 
the agreed upon division of base 
signed by each of the joint holders 
must be received by the market ad- 
ministrator prior to the first day of 
the month on which such division is to 
be effective. 


§ 1138.94 Announcement of established 
bases. 


On or before February 10 of each 
year the market administrator shall 
notify each producer, the handler re- 
ceiving milk from him and, if request- 
ed,.a cooperative association in behalf 
of each of its producer members of the 
base established by such producer. 


§ 1138.12112 [Amended] 


12. Section 113.121(b) is amended by 
changing all references to 
“§ 1138.61(d)” to read “§ 1138.61(a)(4).” 
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